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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CHERI  VARAH, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

EUREST SUPPORT SERVICES ,

                                                  Employer,

                                                   and 

NORTH AMERICAN SPECIALTY INS. CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  200209862
        AWCB Decision No. 04-0027  

         Filed with AWCB Fairbanks, Alaska

         on February 3, 2004


We heard the parties' Stipulation, agreeing the employer would pay certain workers’ compensation benefits and attorney fees to the employee and petitioning for an order, on January 29, 2004.  Attorney Talis Colberg represents the employee.  Attorney Colby Smith represents the employer and insurer (“employer”).  We closed the record when we met on January 29, 2004, and heard the stipulated petition on the basis of the written record.

ISSUE

Is the employee due temporary total disability (“TTD”) benefits under AS 23.30.185, medical benefits under AS 23.30.095(a), and attorney fees under AS 23.30.145(b)?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE
The employee injured her lower back while working as a kitchen helper for the employer at Deadhorse, on Alaska’s North Slope, on May 7, 2002.
  The employee attempted to work for several days, but the pain increased and she had to leave, returning to her home near Palmer, Alaska, where she saw Kevin DelDuca, M.D., in the Valley Hospital Emergency Room on May 14, 2002.
  Dr. DelDuca diagnosed muscle spasm and severe lower back pain, and prescribed Demerol, Phenergan, Percocet, Valium, and Naprosyn.
  The employer accepted the compensability of the injury, and began providing TTD benefits and medical benefits.
  

Orthopedic surgeon Elizabeth Kohn, M.D., referred her to J. Michael James, M.D., who had EMG and MRI studies performed, and diagnosed left L5 radiculopathy, discogenic back pain, and multi-level disc protrusion.
  Dr. James prescribed Anexsia and Flexeril, and recommended epidural steriod injections.
  On October 9, 2003, Nurse Practitioner (“N.P.”) Shawna Wilson recommended physical therapy and pool therapy.
  In a discogram study on October 28, 2002, Dr. James identified positive findings at L4-5 and L5-S1.
  The employee underwent an extensive period of physical therapy at Excel Physical Therapy and HealthSouth Rehabilitation.
  

The employee attended an employer’s medical examination
 with orthopedic surgeon Bryan Laycoe, M.D., on February 14, 2003.  Dr. Laycoe felt the employee suffered a temporary strain of the lumbar spine, which resolved.
  He noted she attempted to return to part-time work in October 2002, but had been unable to continue because of her symptoms.  He felt she continued to suffer from pre-existing degenerative disc disease.
  He felt she could now return to her regular work.

The employee filed a Workers’ Compensation Claim on May 22, 2003, claiming TTD benefits from February 15, 2003 and continuing, PPI benefits (when rated), medical benefits, penalties, interest, attorney fees, and a second independent medical examination (“SIME”).
  Based on Dr. Laycoe’s report, on June 23, 2003, the employer filed a controversion of the employee’s TTD benefits, permanent partial impairment benefits, penalty, interest, and attorney fees.
  Dr. Laycoe issued another report on August 8, 2003, recommending against the employee undergoing an IDET procedure.
  Based on this report, the employer controverted the employee’s entitlement to medical benefits for an IDET procedure.
  The employer filed a controversion of the employee’s entitlement to certain pain medications on November 20, 2003.

The employer filed a Stipulation of the Parties on January 7, 2004, agreeing the employer would pay the employee TTD benefits through December 29, 2003, totaling $22,053.88, and continuing until the employee is found medically stable.
  The parties stipulated the employer would provide reasonable and necessary medical treatment under AS 23.30.095(a), within the frequency guidelines of 8 AAC 45.082(f).
  The parties stipulated no penalties or interest are due.
  The parties stipulated the employer would pay the employee’s actual attorney fees, totaling $3,543.20, in full satisfaction of the employee’s claim for attorney fees and legal costs.
  The parties requested an order based on their written stipulation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

Our regulations at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

 (2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

 (3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms … 

 (4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

Based on our review of the record, and on the parties' Stipulation of the facts regarding this case, we will exercise our discretion to issue an order in accord with 8 AAC 45.050(f). 8 AAC 45.050(f)(1) requires that written stipulations of fact must be signed by all parties, and all the parties have signed this document.  

Although the parties are resolving a number of outstanding benefits, and the employee is agreeing to the dismissal of several issues from his claim, the employee is not specifically waiving any potential future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (C&R) agreement is not necessary.  We have the authority, under certain circumstances, to dismiss claims without prejudice.
  If the moving party fails to participate in a hearing, for example, our regulations specifically provide for dismissal without prejudice.
  Accordingly, we will consider this stipulation of the parties under 8 AAC 45.050(f)(1).  

Based on the written Stipulation and our independent review of the documentary record, we will issue an order under 8 AAC 45.050(f)(1), awarding the stipulated benefits.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130.  

II.
TTD BENEFITS
AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
 

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 

To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  In this case, we find the May 14, 2003 emergency room report from Dr. DelDuca indicated that the employee’s work injury rendered her unable to continue her work on the North Slope.  We find this medical record is sufficient evidence to raise the presumption of compensability under AS 23.30.120(a) for the employee’s claim for TTD benefits.

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  We find Dr. Laycoe’s February 14, 2002 release of the employee to return to her work is substantial affirmative evidence showing that the employee does not suffer work‑related disability.  We conclude this medical report is substantial evidence rebutting the presumption.
    

Once substantial evidence shows the condition does not result in work-related disability, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  The record reflects that the employee has undergone continuing treatment since her 2002 injury, and has been unsuccessful in her attempts to return to work, thus far.  Based on our review of the medical record and the parties’ stipulation, we find the preponderance of the evidence indicates the employee has been disabled from her work by her work-related back condition.  We conclude the employee is entitled to TTD benefits under AS 23.30.185, as agreed in the Stipulation.  

The parties have stipulated to the amount of TTD due through December 29, 2003, totaling $20,053.88, and have stipulated no penalties or interest are due on the benefits due to the employee.  Under 8 AAC 45.050(f)(1), we will dismiss the employee’s claim for penalties and interest, without prejudice.

III.
MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection 95(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).

In the instant case, the medical records from Dr. DelDuca, Dr. James, N.P. Wilson, and the physical therapy clinic reflect that the employee suffered a work-related back injury, requiring an extended course of treatment.  We find these medical reports are sufficient medical evidence to raise the presumption of the compensability for the claimed medical benefits.   

Once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury,
 by (1) producing affirmative evidence showing that the treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for the work-related condition.
    

However, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held specific medical treatment sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  

We note that the medical benefits claimed by the medical center are within the two-year time limit of Hibdon.  The parties now stipulate under 8 AAC 45.050(f) to the employer paying for reasonable and necessary treatment.  In our review of the record of this case, we cannot find medical evidence to show the claimed medical benefits were not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on the Stipulation and our review of the record, we will award the employee medical benefits, as agreed in the Stipulation, pursuant to AS 23.30.095(a) and 8 AAC 45.050(f).
  

IV.
AWARD OF ATTORNEY FEES
AS 23.30.260 provides, in part:


Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145(b) provides:


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case the parties have filed a written stipulation to resolve the outstanding disputes, including the employee’s claim for attorney fees.  We find the payment of the benefits claimed by the employee was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  The employer eventually paid the employee certain claimed benefits.  Consequently, we can award fees and costs under AS 23.30.145.
  Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  

In light of these legal principals, we have examined the record of this case.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find the stipulated fees are reasonable for the successful prosecution of this claim.
  We will award the employee $3,543.20 in reasonable fees for his attorney under AS 23.30.145(b). 


ORDER
1.
The employee is entitled to TTD benefits under AS 23.30.185 through December 29, 2003, totaling $22,053.88, and continuing until the employee is found medically stable.

2.
The employee is entitled to reasonable and necessary medical treatment under AS 23.30.095(a), within the frequency guidelines of 8 AAC 45.082(f).

3.
The employee’s claim for penalties and interest is dismissed under 8 AAC 45.050(f)(1), without prejudice.

4.
The employee is entitled to $3,543.20 in actual attorney fees, under AS 23.30145(b), in full satisfaction of the employee’s claim for attorney fees and legal costs.


Dated at Fairbanks, Alaska this 3rd day of February, 2004.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters, 







Designated Chairman
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John Giuchici, Member







____________________________                                  






Dorothy Bradshaw, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHERI VARAH employee / applicant; v. EUREST SUPPORT SERVICES, employer; NORTH AMERICAN SPECIALTY INS CO, insurer / defendants; Case No. 200209862; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 3rd day of February, 2004.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk
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