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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	WILLIAM M. GOETZ, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

HOUSTON CONTRACTING CO.,

                                                  Employer,

                                                   and 

LUMBERMENS MUTUAL CASUALTY CO.,

                                                  Insurer,

                                                            Petitioners.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200206602
        AWCB Decision No. 04-0029  

         Filed with AWCB Fairbanks, Alaska

         on February 3, 2004


We heard the employer’s petition, appealing the determination of the Reemployment Benefit Administrator (“RBA”) Designee that the employee is entitled to reemployment benefits in Fairbanks, Alaska on January 14, 2004. Attorney Paul Eaglin represented the employee; attorney John D. Harjehausen represented the defendants. We closed the record at the conclusion of the hearing on January 14, 2004.

ISSUES

1.
Did the RBA Designee abuse her discretion finding the employee eligible for reemployment benefits in her determination on July 21, 2003?

2.
Is the employee entitled to a reasonable attorney fee under AS 23.30.145(b)?

SUMMARY OF THE RELEVANT EVIDENCE AND CASE HISTORY

The employee injured his shoulder hoisting pipe while working for the employer at Prudhoe Bay on March 6, 2002.  His pain and weakness persisted, and he came under the care of James Tamai, M.D., on April 12, 2002.  Dr. Tamai diagnosed a left rotator cuff tear based on the employee’s symptoms.
   Dr. Tamai ordered a magnetic Resonance imaging (“MRI”),
 and in response to the MRI, physician assistant (“PA”) William Mazzocco, changed the employee’s diagnosis to that of a labral tear with capsular laxity and recommended physical therapy.
  The employer provided temporary total disability (“TTD”) benefits and medical benefits.

On June 19, 2002, Dr. Tamai  released the employee to light duty, and recommended one more month of physical therapy.
  However, the employee’s condition did not improve, and Dr. Tamai performed left shoulder arthroscopic acromioplasty and SLAP debridement with distal clavicle excision on August 15, 2002.
  The employee continued physical therapy following the surgery.
  On December 2, 2002, Dr. Tamai noted the employee was medically stable and released him to work.
  Dr. Tamai scheduled the employee for a permanent partial impairment (“PPI”) rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition (“AMA Guides”).

The employee changed physicians, seeing Marc J. Dumas, M.D., on January 20, 2003.  Dr. Dumas diagnosed a left subacromial bursitis post left shoulder surgery, and restricted the employee from overhead use of his left arm, repetitive use or lifting greater than twenty pounds.
  In a letter to the employer’s adjuster on February 14, 2003, Dr. Dumas indicated the employee probably is medically stable, and that he had exacerbated his pain in a slip and fall on the ice sometime near the beginning of December 2002.

The employer requested a medical evaluation
 by a physician of its choice, John Joosse, M.D., on March 12, 2003.  Dr. Joosse examined the employee, took a history, and reviewed the medical records and job description.
  Dr. Joosse believed that the employee was medically stable when he last saw Dr. Tamai on December 2, 2002, and determined the employee had a seven percent whole man impairment for the left shoulder injury under the AMA Guides.
  Dr. Joosse released the employee to work as a laborer, with restrictions on the use of his left shoulder and overhead reaching.
 

Based on the medical reports of Drs. Tamai and Joosse, the employer filed a controversion on March 10, 2003, denying TTD benefits as of December 2, 2002.
  The employee filed a Workers’ Compensation Claim on February 18, 2003, requesting an additional month of TTD benefits, based on the medical opinion of Dr. Dumas.
  In our July 21, 2003 decision and order concerning his claim,
 we found the employee had been stable as of December 2, 2002, and denied additional TTD.

The employee requested reemployment benefits on June 24, 2002, and on March 18, 2003.
  Rehabilitation Specialist Douglas Cluff was assigned to perform an eligibility evaluation of the employee on April 9, 2003.  

Mr. Cluff contacted the employee’s treating physician, Dr. Dumas, who responded the employee’s condition is related to his work injury, he is medically stable, and has a PPI from the injury.
  Dr. Dumas reviewed the jobs
 the employee had worked during the ten years preceding his injury, as described in the U.S. Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT): Van-Driver Helper and Laborer, Construction or Leak Gang.
  The Van-Driver Helper job description was classed as “very heavy,” requiring frequent lifting of 50 lbs or more, and occasional lifting of 100 lbs or more.
  The Laborer, Construction or Leak Gang job description was classed as “heavy,” requiring frequent lifting of 25 to 50 lbs, and occasional lifting of 50 to 100 lbs.
  Dr. Dumas indicated the employee should not lift over 40 lbs., and declined to approve either of the job descriptions, pending a physical capacities evaluation (“PCE”).
  On referral from Dr. Dumas, licensed physical therapist (“LPT”) Michael Bryan performed a PCE of the employee on May 23, 2003, which indicated the employee complained of left shoulder pain from repeated lifting of less than 40 lbs from floor to knee and floor to waist, and in a waist-height twist.
  LPT Bryan recommended work hardening before the employee returns to work.
  

In Mr. Cluff’s June 30, 2003 eligibility evaluation report, he reported the employee met all the criteria of AS 23.30.041(e)&(f), and recommended the employee be found eligible for reemployment benefits.
  The RBA Designee found the employee eligible in a determination dated July 21, 2003, based in part on Dr. Dumas’ opinion that his physical capacities would be less than those required by his jobs at the time of injury or the preceding ten years.

The employer filed a petition on August 4, 2003, appealing the RBA determination.
  In a prehearing conference on September 20, 2003, the Board Designee set the employer’s petition for hearing.

In its brief and in the hearing, the employer argued the record does not contain substantial evidence that the employee actually lacks the physical capacity to return to work as a laborer or van driver.  It asserted Dr. Tamai released him to work without restrictions; Dr. Joosse released him with no specific restrictions preventing him from working as a laborer; and Dr. Dumas simply limited him to lifting no more than 40 lbs, pending receipt of the PCE.  The employer asserted there is no evidence Dr. Dumas ever reviewed the PCE.  The employer argued the original treating physician who performed the surgery, Dr. Tamai, provides the most credible evidence.  The employer argued the RBA Designee rejected the unequivocal opinions of Drs. Tamai and Joosse, and relied on the inconclusive opinion of Dr. Dumas.  It argued there is no substantial evidence in the record to support the RBA determination, it does not have a reasonable basis, and it should be reversed.

The employee argued our findings in our July 21, 2003 decision and order provide a substantial evidentiary basis for affirming the RBA determination.  He noted that Dr. Joosse limited the use of his left shoulder and overhear work.  He argued the opinions of the three physicians provide substantial evidence to support his eligibility for reemployment benefits, and the RBA determination should be affirmed.

The employee filed an affidavit of attorney fees and legal costs on January 9, 2004, itemizing 2.5 hours of attorney time, at $175.00 per hour.  At the hearing the employee’s attorney represented he spent a total of 1.5 hours at the Board offices, leading up to and participating in the hearing.  The employer did not object to the written or oral recitation of time expended.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
STANDARD OF REVIEW
Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. 
 

In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 

II.
ELIGIBILITY FOR REEMPLOYMENT BENEFITS
AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United 
States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury ....

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.
  Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.

 

After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action. 

The law explicitly requires us to use the SCODDOT descriptions.
  By the preponderance of the evidence available to us, we find the employee’s two jobs during the ten years leading up to the time of his injury were classed as “very heavy,” requiring frequent lifting of 50 lbs or more and occasional lifting of 100 lbs or more, and “heavy,” requiring frequent lifting of 25 to 50 lbs and occasional lifting of 50 to 100 lbs.  We find the available evidence indicates Dr. Dumas restricted the employee to lifting no more than 40 lbs, which we find is roughly consistent with the results of the PCE he ordered.  We find this lifting restriction is not consistent with the SCODDOT descriptions for the two positions held by the employee.   
By the preponderance of the available evidence, we find the record contains substantial evidence to support the RBA determination the employee cannot return to either of the positions, as defined by SCODDOT, he worked during the ten years preceding his injury.  We find substantial evidence to support the RBA Designee’s determination that the employee is eligible under the criteria of AS 23.30.041(e)(1)&(2).  We conclude there is no abuse of discretion in this eligibility decision, and no basis on which to overturn the RBA's determination of July 21, 2003.   Accordingly, we will deny and dismiss the employer’s petition appealing the RBA determination.

III.
ATTORNEY FEES 

AS 23.30.145 provides, in part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

We find the payment of the employee’s reemployment benefits was resisted by the action of the employer.
  The employee seeks an award of attorney's fee under subsection 145(b) for defending those benefits.  We found the employer liable for the disputed benefits.  Consequently, we can award fees.
  Subsection 145(a) provides the minimum amount of attorney fees we can award.  Subsection 145(b) requires the award of an attorney's fee to be reasonable.  We have examined the record of this case, and the employee's written and oral itemization of fees.  The employee’s fee affidavit and oral supplementation itemizes $700.00 in attorney fees expended on the workers’ compensation claim proceeding.  

Now, having considered the nature, length, and complexity of the services performed, the tenacious resistance of the employer, as well as the amount of benefits resulting from the services obtained, we find the above-mentioned attorney fees were reasonable for the employee’s successful defense of his benefits.  We will award a total of $700.00 as reasonable attorney fees under AS 23.30.145(b).  

ORDER

1.
The employer’s petition appealing the RBA determination is dismissed.

2.
The Reemployment Benefits Administrator Designee’s July 21, 2003 determination finding the employee eligible for reemployment benefits is affirmed under AS 23.30.041(e).

3.
The employer shall pay the employee $700.00 as reasonable attorney fees under AS 23.30.145(b).  

Dated at Fairbanks, Alaska this 3rd day of February, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                






John Giuchici,  Member







____________________________                                  






Dorothy Bradshaw,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WILLIAM M. GOETZ employee / respondent; v. HOUSTON CONTRACTING CO., employer; LUMBERMENS MUTUAL CASUALTY CO., insurer / petitioners; Case No. 200206602; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 3rd day of February. 2004.


___________________________________

                            


Victoria J. Zalewski, Admin. Clerk
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