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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

MIREYA M. VEAL,  

                                                  Employee, 

                                                            Applicant

                                                   v. 

FRED MEYER OF ALASKA, INC.,

                                                  Employer,

                                                   and 

FRED MEYER STORES, INC.,

                                                  Insurer,

                                                            Defendants.
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          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200220916
        AWCB Decision No.  04-0036  

         Filed with AWCB Anchorage, Alaska

         on February 11,  2004

          On January 7, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for forfeiture of benefits based on the employee’s alleged failure to attend an employer’s medical evaluation (EME)  and for an order from the Board directing the employee to attend the EME with Dr. Klecan. The employee appeared in person and was represented by Rene J. Gonzalez, attorney at law. The employer was represented by Joseph M. Cooper, attorney at law.  The record closed upon receipt of supplemental documents on January 15, 2004.  


ISSUES
1. Did the employee have good cause for failing to attend an EME?

2. Should the employee forfeit benefits as a result of not attending the EME pursuant to AS 23.30.095(e)?

3. Should the employee be ordered by the Board to attend a psychiatric evaluation with Dr. Klecan?


SUMMARY OF THE EVIDENCE
               The employee suffered a work related injury while working as an apparel clerk for the employer.  The injury occurred October 26, 2002 when the employee tripped over a box and fell at work.  The employee injured her left hand and left upper extremity.  She also suffered back pain and pain in her left foot and leg.
  The claim was accepted by the employer and temporary total disability (TTD) and medical benefits were paid from October 26, 2002 to February 6, 2003.  

                The employee was treated by Charles Aarons, M.D., and J. Michael James, M.D.  On February 4, 2003, Dr. James conducted electrodiagnostic testing which was normal.  Dr. James diagnosed her condition as reflex sympathetic dystrophy and clinical carpal tunnel syndrome.  He ruled out radiculopathy.
  Dr. Aarons concurred in this diagnosis.

                On February 7, 2003, the employee was seen by Lynn Adams Bell, M.D., for an EME. Dr. Bell concluded that there was no medical, neurological, or orthopedic diagnosis to explain the left upper extremity pain.  She found that the only conditions which the employee suffered from which were work related were a mild left ankle strain, which had resolved, and mild left hand contusion, which had resolved.  She stated “in my opinion, the left upper extremity pain is most likely of psychogenic origin.”
 She recommended a psychiatric evaluation with an MMPI profile.
   Dr. Bell issued another report dated March 21, 2003.  Based upon review of additional medical documents concerning the employee’s condition, she stated that her opinion remained unchanged.
 She continued to assert that there were unresolved psychosocial issues which needed to be explored through a psychiatric evaluation.”
  By letter dated July 16, 2003, Dr. Bell referred the employee to Dr. Klecan for a psychological evaluation.

                On March 11, 2003, the employee was released to return to light duty.  On March 12, 2003, the employer controverted all benefits based on Dr. Bell’s February 7, 2003 report.

                On April 7, 2003, the employer filed a workers’ compensation claim.
  It was amended to claim the following additional benefits:

                
 TTD from October 27, 2002 through November 2, 2002;

                           TPD from  January 12, 2003 through March 15, 2003;

                           Medical costs, incurred and continuing from about February 18, 2003;

                           Compensation rate adjustment;

                           Penalty, on benefits due and not timely paid;

                           Interest, on benefits due and not timely paid;

 

  Unfair or frivolous controversion under AS 23.30.155(o), controversion                  notice dated March 12, 2003;

                            Attorney’s fees and costs.                    

               The employer answered the claim on May 15, 2003.  It agreed to payment of medical benefits, transportation costs and the Second Independent Medical Examination (SIME).  It disputed TTD based on the employer’s offer of modified work to the employee as well as Dr. Bell’s conclusion that there was no medical reason the employee could not return to work February 7, 2003.  The employer also disputes responsibility for medical benefits after February 7, 2003.  It also denies any compensation rate adjustment is due, attorney fees, penalties or interest or unfair or frivolous controversion.
                   

              The employer filed a second controversion on September 10, 2003.  This controversion was based on the employee’s allegedly unreasonable refusal to attend a psychiatric evaluation to be performed by Eugene Klecan, III, M.D., in Portland Oregon on September 15, 2003.  The employer sent employee  a letter dated August 22, 2003 setting up arrangements for the employee to see Dr. Klecan on September 15, 2003 and the employee refused.
  According to the employer, the employee had been referred by the EME physician Lynn Adams Bell, M.D.
 The employer also asserts that all compensation benefits should be suspended until the employee’s refusal ceases.
 

              On September 10, 2003, the employer also filed a petition claiming that the employee’s failure to attend the Klecan psychiatric evaluation was unreasonable and seeking forfeiture of benefits under AS 23.30.095(3) from September 9, 2003 until she attended the evaluation.
  The employee’s counsel explained her nonattendance at the September 15, 2003 by stating, among other things, that such an evaluation needed to be approved by the Board, that the appointment had been scheduled arbitrarily and that the employee should have had an opportunity to be heard on it first.

             An SIME was scheduled for the employee with Neil Pitzer, M.D., on January 5, 2004 and the employee attended.  In his report of January 7, 2004, Dr. Pitzer concluded that the employee’s strain injuries to her left wrist, shoulder and low back had likely subsided by April 2003.  He felt that with her history of chronic low back, the work injury probably caused a short term aggravation but no long term dysfunction.  He concluded that she presented no evidence of reflex sympathetic dystrophy but instead has a low back pain complaint.
  He indicated he could find no evidence of reflex sympathetic dystrophy or complex regional pain syndrome.  He added that he did not believe that her injury of October 26, 2002 aggravated, accelerated or combined with a pre-existing condition to produce the need for medical treatment or disability.  He felt that she could work at light duty but that a functional capacity evaluation would be helpful.  Finally, he stated that “Psychiatric evaluation may possibly be helpful for the patient, but I cannot specifically relate the need for this evaluation to her work injury.”
 


At the hearing, the employee agreed to attend the next scheduled employer medical evaluation.  The employee objects to forfeiture saying that the Klecan evaluation was scheduled without prior notice to the employee or her counsel.  The employee also objects to forfeiture as her benefits had been controverted since March 12, 2003.  The employee questions why the employer waited from March to July before seeking the referral to Dr. Klecan for the employee.  According to the employee, this delay after the controversion meant the employee was not able to receive medical treatment because back balances were owed to her physicians.  She also could not receive medications during this time period.


The employer contends that AS 23.30.095(e) authorizes an independcnt medical evaluation.  It does not have to be authorized by Board order.  The employer seeks forfeiture of benefits as it argues the employee’s refusal to attend the examination is unjustified.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
             AS 23.30.095(e) provides, in part:

                          The employee shall, after an injury, at reasonable times during the                          continuance of the disability, if requested by the employer or when ordered by the Board, submit to an examination by physician or surgeon of the employer’s choice…If the employee refuses to submit to an examination provided for in this section, the employee’s rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee’s compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.

             8 AAC 45.090(g) states, in part, that if an employee does not attend an examination…

                        (2) upon petition by a party and after a hearing, the board will determine whether good cause existed for the employee not attending the examination; in determining whether good cause existed, the board will consider when notice was given that the employee would not attend, the reason for not attending, the willfulness of the conduct, any extenuating circumstances, and any other relevant facts for missing the examination; if the board finds

(A) good cause for not attending the examination did not exist, the employee’s compensation will be reduced in accordance with AS 23.30.155(j) to reimburse the employer the physician’s fee and other expenses for the unattended examination; or                 

(B) good cause for not attending the examination did not exist, the physician’s fee and other expenses for the unattended examination is the employer’s responsibility.

             The Board believes that where there is an adequate basis to support such a request in the record, the employer may request that the employee undergo a psychiatric evaluation.  Although there may be a basis for such a request in this case, the Board will not order a psychiatric evaluation where, as here, the employee has already agreed to go to the next employer scheduled EME if it is recommended by Dr. Pitzer.  We consider the behavior of the employee not to amount to an obstructive or brazen refusal to cooperate in the discovery process.


             With regard to forfeiture, the Board has previously held that forfeiture is an extreme sanction and should only by imposed in the most brazen refusals or attempts to thwart discovery efforts.
   We do not believe the employee should forfeit her right to benefits where, as here, her conduct has not risen to the level of a flagrant and brazen refusal to thwart discovery efforts.  Under these circumstances, the Board declines to exercise its discretion to order forfeiture of benefits.

              Under 8 AAC 45.142(a) if compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  Applying this rule to the facts, the Board finds the employer owes interest on the suspended payments.


ORDER
1. The employee had good cause for failure to attend the employer’s medical evaluation.  The employer shall pay all suspended benefits, including interest at the statutory rate in the event the employee is found eligible for benefits and the March 12, 2003 controversion is set aside.

2. We find the issue of the EME to be moot.


Dated at Anchorage, Alaska this  11th  day of February, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rosemary Foster, Designated Chair







____________________________                                






Valerie Baffone, Member

Dissenting, In Part

I respectfully disagree with the majority that the employee had good cause for failure to attend the psychiatric evaluation.  The reasons provided were that it was excessively intrusive, the claim was already controverted, and excessive time lapsed from the EME’s suggestion to the formal referral.  The issue at hand is regarding a reasonable request for an EME referral examination the employer may require for full evaluation of a claim.  When Dr. Bell noted that the ongoing condition was “most likely of psychogenic origin”, she appropriately referred the employee for an evaluation by a Psychiatric specialist.  During the six month length of time from when the employer initially controverted benefits to formally requesting the psychiatric evaluation, the employee was pursuing her claim, and in preparation of an adequate defense the employer reasonably requested Dr. Bell’s referral examination.  The Alaska Workers’ Compensation Act requires a high standard of proof for the employer to rebut the presumption of compensability.  As noted in the second segment of the three-step process:

      
“To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the employer's evidence is examined in isolation.



There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.”

Because the employer in this instance could be required to provide an “alternative explanation” or “eliminate any reasonable possibility”, a psychiatric examination could be required in this instance for 

an adequate defense of the claim.  I find that Dr. Bell’s referral was based on reasonable clinical judgment, and the results of such a specialist examination may provide the Board with necessary additional information to fairly evaluate this claim.

I also would advise caution in setting a precedent for the Board to allow an SIME to determine the need for any EME referral examination, which is reasonably requested and allowed for under the Act.  In light of Dr. Pitzer’s (SIME) report, he provided opinion that this condition was not due to the work injury, and alluded to a possible psychogenic factor as a cause for the employee’s condition.  I do agree that a Board order for benefits forfeiture at this time is moot, and the Board should reconsider this issue in isolation should a possible future hearing find the employee’s condition compensible under the Act.  The employee should also be cautioned that continued refusal to submit to an EME referral examination without “good cause” could reduce any future awarded benefits.







____________________________                                  






 Dale Walaszek, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

              Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

               I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MIREYA M. VEAL, employee / applicant, v. FRED MEYER OF ALASKA, INC., employer, FRED MEYER STORES, INC., insurer / defendants; Case No. 200220916; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of February, 2004.

                             

   _________________________________

      




                      Carole Quam,  Clerk
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