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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SAMMY L. JERRY, 

                                                   Employee, 

                                                            Petitioner, 

                                                   v. 

CHANDLER CORPORATION,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE CO.,

                                                  Insurer,

                                                            Respondents. (s).
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200017639
        AWCB Decision No.  04-0039

         Filed with AWCB Anchorage, Alaska

         on February 13, 2004



We heard the employee’s request for review of the Reemployment Benefits Administrator’s (RBA) Designee’s determination that the employee is not entitled to an eligibility evaluation on January 22, 2004, at Anchorage, Alaska.  Attorney Chancy Croft represented the employee.  Attorney Robert Griffin represented the employer.  We closed the record at the hearing’s conclusion.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUE

Whether the RBA Designee abused her discretion not referring the employee for an eligibility evaluation.  


SUMMARY OF THE EVIDENCE

The following recitation of facts is limited to the sole issue we are to decide, whether the RBA Designee abused her discretion finding that the employee did not timely request reemployment benefits.  According to the employee’s Report of Occupational Injury or Illness, the employee began working for the employer as a housekeeper on March 10, 2000.  


The employee injured his back on August 11, 2000 when moving a television set up one flight of stairs.  The employer accepted the employee’s claims and paid benefits pursuant to the workers’ compensation act.  During his recuperation, the employee remained off work and received medical and timeloss benefits.  The employee testified at the January 22, 2004 hearing that he returned to work for the employer around April 1, 2001.  


Within several days of his injury, the employee began treating with Richard Garner, M.D.  On a prescription note dated November 2, 2000, Dr. Garner referred the employee to a physical capacities evaluation and a “vocational assessment.”  In his November 2, 2000 accompanying report, Dr. Garner noted in pertinent part:  


Because I do not anticipate surgery on this patient and because I anticipate he will eventually plateau in December or Early January, I will schedule him with Dr. Shawn Hadley for a partial permanent impairment rating and vocational assessment.  I will also have the patient set up for a physical capacities evaluation with Forooz Sakata, MOTR/L, RN, BSN, prior to the patient seeing Dr. Hadley so those results are available for Dr. Hadley.


The patient is unaccompanied today.  I did a brief job inventory on him today and it appears he does not have any skills which would allow him to perform sedentary or even light duty.  He certainly has no computer or paperwork skills that he acknowledges today.  It is possible the patient will require vocational retraining.  


In her November 22, 2000 physical capacities evaluation, Ms. Sakata concluded:


His capacity based on his performance today will place him in the light plus to low medium category physical demand level of work.  I believe he will be able to function well within this level of performance if he is encouraged to return to work immediately.  As I understand, he has been offered a permanent light duty at Puffin Inn as front desk operator.  


If he does not return to work on light duty either permanently or temporarily, I believe he will quickly regress and will have great difficulty to return to work at all. 


In his February 13, 2001 report, Dr. Garner noted in pertinent part: 


Mr. Jerry is seen today in follow up having had the PPI done by Dr. Shawn Hadley, February 5, 2001.  She has assigned him a 5% permanent partial whole body impairment.  


I would have complete confidence in this impairment rating as being accurate.  I do not think this man is going to come to surgery. . . . The patient was given a carbon copy of the permanent partial impairment documents so that he can proceed with closing his case through Wilton Adjustment.  He would in fact be considered to be stable as of the date of rating which was February 5, 2001.  


The employee testified that took the impairment rating to the adjuster.  He was paid $8,850.00 based on Dr. Hadley’s 5% impairment rating in February or March.  (Jerry dep. at 47).  


In a report dated March 30, 2001, Dr. Garner released the employee to work “light duty” by checking a box.  Dr. Garner also wrote:  “permanent restriction sedentary work.”  Further limitations included no lifting over 10 pounds, and no repetitive lifting over 10 pounds.  In a box in the right corner of this form is the following warning:  


ATTENTION!  If you are a patient filing a workers’ compensation insurance claim and your doctor gives you this status slip at your appointment today, it is YOUR RESPONSIBILITY to provide a copy of it to the insurance adjuster/company and to your employer.  If your doctor has taken you off work, workers’ compensation insurance will not pay benefits without this form.  (Emphases in original).  


This is the document the RBA Designee relied upon to trigger the 90 day statutory period in AS 23.30.041(c).  The employee testified at both the January 22, 2004 hearing and at his April 28, 2003 deposition (at page 48), that he did not see this document until March of 2003.  Furthermore, the employee testified that he never saw the November 2, 2000 referral for the physical capacities evaluation and “vocational assessment.”  (Id. at 45).  Nevertheless, the employee acknowledges that he went to the capacities evaluation and was later rated for impairment.  


The employee testified at the January 22, 2004 hearing that he discussed his abilities with the hotel manager, and was able to return to work for the employer around April 1, 2001.  He testified that he worked light duty, primarily at the front desk.  In his August 28, 2001 report, Dr. Garner noted:  “[the employee] continues employable at the Puffin Inn in his current capacity.”  


On September 21 or 21, 2001, the employee was incarcerated for approximately 17 months.  He was released on December 24, 2002.  (Id. at 15).  The employee testified that upon his release, his sister advised him that he should apply for reemployment benefits.  On December 27, 2002, the employee filed a “Request for Eligibility Evaluation for Re-employment Benefits” form with the Board.  At the top of the form, the employee wrote:  “Did not request evaluation within 90 days because of not knowing about benefit and jail time served.”  


On January 22, 2003, Dr. Garner’s office faxed a copy of the March 30, 2001 “Return to Work” form to RBA Designee, Mickey Andrew.  In her February 5, 2003 decision, the RBA Designee found as follows:  


Alaska Statute 23.30.041 (c) directs that the injured worker shall request an evaluation within 90 days after the worker has given his/her employer notice of the injury.  If the employee lacked the requisite knowledge within this time period, then the Alaska Workers' Compensation Board has ruled that the employee must request an evaluation no later than 90 days after the employee knew or should have known that they might not be able to return to the work they were doing at the time of injury. 

In reviewing your file for what occurred in the first ninety days after you gave your employer notice of your injury, I find that there was no indication that rehabilitation might be needed.  The first indication that you might not be able to return to your job was given in a note from Dr. Garner, dated March 30, 2001.  Ninety days from that date is June 28, 2001.  Your request is dated December 27, 2002. 

Based on the information in your file, I have determined that you do not have unusual and extenuating circumstances for your late request. More than 90 days passed from the time your physician indicated that you could not do your job at time of injury to when you submitted your request for reemployment benefits.  Therefore, I must deny your request for an evaluation for reemployment benefits.


The employee testified at the January 22, 2004 hearing that he never saw the March 30, 2001 “return to work” form until early in 2003.  He indicates in his deposition that he first saw the form after he initiated the reemployment process.  (Jerry dep. at 48).  


At the January 22, 2004 hearing, the employee testified he had never seen the “Workers’ Compensation and You” booklet, mailed out by the Division to all employees who file a report of occupational injury.  In addition, the employee adamantly asserted that he did not recall discussing vocational rehabilitation or reemployment benefits with any provider, prior to 2003.  However, in his April 28, 2003 deposition (prior to obtaining counsel), the employee testified as follows:


Did Dr. Garner ever talk to you about getting retraining?


Yes, he did mention something to me about retraining.  He had mentioned it, but I was going back to Puffin Inn, I was trying to get back to my work.  And they knew I couldn’t do what I was doing before, doing the maintenance, ground keeping, everything like this, so they was trying to get me to do the front desk . . . (Id. at 43).  


We did have a conversation about retraining, but I don’t recall, quote, what it says in that [November 2, 2000] letter.  (Id. at 45). 


The employee asserts that since he did not know about his need for vocational retraining until the spring of 2003, his December 27, 2002 request was timely.  The employee argues the RBA Designee abused her discretion.  The employee requests that if we do find the employee knew of the possibility of his need for retraining in 2001, that we excuse his failure to timely request under 8 AAC 45.195 as it would prevent a “manifest injustice.”  


The employer argues that there is no abuse of discretion on the RBA Designee’s part.  The employer argues that had the RBA Designee not relied on the March 20, 2001 report, she could have relied on either Dr. Garner’s February 13, 2001 or November 2, 2001 reports.  The employer argued there is no tolling of the 90 day statute of limitations during the 17 months the employee was incarcerated.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Generally, when reviewing an RBA determination under AS 23.30.041(d), we must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated an abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985);  Tobluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  

AS 23.30.041(c) provides in pertinent part:


If an employee suffers a compensable injury that may permanently preclude an employee’s return to the employee’s occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual extenuating circumstances that prevents the employee for making a timely request…

Our regulation 8 AAC 45.520 provides:

(a) An employee requesting an eligibility evaluation for reemployment benefits more than 90 days after giving the employer notice of the injury must submit to the administrator

(1) a written request for the evaluation;

(2) a doctor’s prediction that the injury may permanently preclude the employee for returning to the job at the time of injury; and
(3) a written statement explaining the unusual extenuating circumstances that prevented the employee from timely requesting the eligibility evaluation.
(b) Within 30 days after receiving information required under (a) of this section, the administrator will notify the parties, by certified mail, whether the employee had an unusual and extenuating circumstance that prevented the employee for making a timely request for eligibility evaluation.  In unusual extenuating circumstance exists only if the administrator determines that within the first 90 days after the employee gave the employer notice of injury

(1) a doctor failed to protect that the employee may be permanently precluded from returning to the job at time of injury;

(2) the employee did not know that a doctor predicted the employee a be permanently precluded from returning to the job at time of injury;
(3) the employer accommodated the employee’s limitation and continued to employ the employee;
(4) the employee continued to be employed;
(5) the compensability of the injury was controverted and compensability was not resolved; or
(6) the employee’s injury was so severe that the employee was physically or mentally prevented from requesting an eligibility evaluation. 

We find several Board decisions have addressed the issue presented in this matter.  In Light v. Sealaska Corp., AWCB Decision No. 89-0210 (August 18, 1989), the reviewing panel upheld the RBA’s decision and rejected in interpretation of AS 23.30.041(c) which would have excused the employee from requesting an evaluation until receipt of the objective medical evidence of permanent disability.  The Board noted that subsection .041(c) merely requires evidence that the injury “may” permanently preclude the employee from returning to his/her occupation at the time of injury.  Thus, the possibility that the employee might not be able to return to work is sufficient to trigger the 90-day period for requesting an eligibility evaluation under AS 23.30.041(c).  See also, Gillen v. Glenn Mills Const., AWCB Decision No. 00-0255 (December 12, 2000);  Stark v. Stark-Lewis Co., AWCB Decision No. 98-0093 (April 15, 1998);  Harsen v. B & B Farms, AWCB Decision No. 94-0253 (September 30, 1994).  


In addition, in Waters v. Grace Drilling, AWCB Decision No. 95-0046 (February 17, 1995), the Board determined:  


We find, based on the rationale expressed Harsen, that when a determination is made under AS 23.30.041(c), a two-step process must be applied.  First, the record should be reviewed to determine if the employee knew or should have known, within the ninety-day period after giving notice of injury, that he might not be able to return to the work he was doing at the time of injury.  If it is found that the employee lacked the requisite knowledge within this time period, the 90-day requirement is waived.  Second, attention should be taken to subsequent events to determine when the employee knew or should have known that he might that he might not be able to return to work at the time of injury.  (Harsen at 10).  When this determination is made, the employee has a reasonable time to request an evaluation.  We find a reasonable time is 90 days.  Accordingly the employee must request an evaluation no later than 90 days after the period begins to run.  (Emphasis added). 


In Gillen, the Board emphasized that the 90-day period begins to toll when the employee knew or should have known, that he may be precluded from returning to his occupation at time of injury.  In the present case, we find the employee knew or should have known that he may have needed reemployment benefits.  We base this finding on several facts.  First, we find Dr. Garner noted in his November 2, 2000 report that he discussed the employee’s job and noted the employee may need retraining.  Second, the employee participated in a physical capacities evaluation on November 22, 2000, wherein his work was discussed.  Third, in his March 30, 2001 release to return to work, Dr. Garner specifically limited the employee’s capacities.  


Regarding the employee’s testimony that he never saw this report until Spring, 2003, we find it disingenuous.  AS 23.30.122.  The employee testified at the January 22, 2004 hearing that around April 1, 2001 when he actually returned to work, that he discussed his abilities and limitations with his manager and a modified position was developed;  certainly this was on the advise of Dr. Garner about his abilities.  The employee was able to work successfully in this modified position until his incarceration later that year.  In addition, this report contains a warning that it is the employee’s obligation to take the report to his employer;  we doubt Dr. Garner would so warn the employee, and then not provide him with a copy. 


Fourth, although he denied it at the January 22, 2004 hearing, the employee twice in his April 28, 2003 deposition acknowledged discussing “retraining” and his limited ability to return to work with Dr. Garner.  We give the employee’s account as testified to in his deposition greater weight than his testimony at hearing.  AS 23.30.122.  Fifth, and least importantly, we doubt the employee never received the informational booklet, “Workers’ Compensation and You.” AS 23.30.122.  The employee testified that he has never seen this booklet.  The employee denied he knew of the reemployment benefits detailed in the booklet.  The booklet advises of the 90-day limit to request reemployment benefits, and is sent to the address of record for every employee who has a workers’ compensation report of injury.


For all the above reasons, we believe the employee knew of (or at the least should have known) his potential need for reemployment benefits.  We conclude the RBA Designee did not abuse her discretion, and correctly determined that the 90-day statue of limitations in AS 23.30.041(c) began to run on March 30, 2001.  We conclude the employee did not timely request reemployment benefits and is not entitled to an eligibility evaluation.  


Even had we not found the time limit in AS 23.30.041(c) began to run on March 30, 2001, we find it would have begun to run earlier on either November 2, or 22 of 2000.  We deny the employee’s invitation to excuse his late filing under 8 AAC 45.195, which provides: 


A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 


We find this provision allows us to excuse noncompliance with our regulations, not statutory mandates.  Furthermore, we find no justifiable excuse upon which to waive the requirements of AS 23.30.041(c).  The employee’s petition for reviews is denied and dismissed. 


ORDER

The employee did not timely request reemployment benefits and is not entitled to an eligibility evaluation.  The RBA Designee’s determination is affirmed.  


Dated at Anchorage, Alaska this 13th day of February, 2004.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SAMMY L. JERRY employee / petitioner; v. CHANDLER CORPORATION, employer; AMERICAN HOME ASSURANCE CO., insurer / respondents; Case No. 200017639; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of February, 2004.

                             

 _________________________________

      




   Shirley A. DeBose, Clerk
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� We take administrative notice from our workers’ compensation computer system, that the employee had filed a notice of injury in each of the following years: 1988, 1992, 1995, 1997, 1998, and 2000.  Each would have triggered the Division sending a booklet.  
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