SPENCER L THOMPSON  v. KLONDIKE DOOR SERVICE
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SPENCER L. THOMPSON, 

                                                  Employee, 

                                                       Applicant,

                                                   v. 

KLONDIKE DOOR SERVICE,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO,

                                                  Insurer,

                                                     Defendants.
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)
	          FINAL

        DECISION AND ORDER

        AWCB Case No.  200127009
        AWCB Decision No. 04-0041  

         Filed with AWCB Fairbanks, Alaska

         on February 17, 2004



We heard the employee’s claim for workers’ compensation benefits at Fairbanks, Alaska on September 11, 2003. We held the record open to receive additional payment documentation and closed the record when we met to consider the supplemented record on January 14, 2004.  The employee represented himself; claims examiner Angela Rudd represented the defendants. 


ISSUES

1. Whether the employee is entitled to temporary total disability (TTD) benefits covering the period of March 21, 2002 - May 13, 2002.

2. Whether the employee is entitled to a compensation rate adjustment, based on his claimed history of working six days per week, rather than five days per week.

3. Whether the employee is entitled to reimbursement of unpaid medical expenses, including pre-controversion medications, a prescribed exercise program and a knee brace.


SUMMARY OF THE EVIDENCE
The employee is a 31‑year‑old male who resides in Fairbanks. He was injured at work on October 16, 2001, when he was struck by a vehicle, pinning his right leg against a fence. The employee underwent treatment by Jeremy Becker, M.D., and Michael Weber, P.A. He was diagnosed with a right knee contusion, prescribed anti-inflamatory medications and   underwent magnetic resonance imaging (MRI). On January 15, 2002, Nancy Bayer, ANP, found the employee medically stable, but then reversed that opinion on May 1, 2002, finding the employee not medically stable.  PA Weber had found the employee consistently not medically stable throughout the period. Both released the employee to light-duty work.

On February 25, 2002 Weber prescribed a six-month exercise program. On May 17, 2002, PA Weber prescribed a knee brace, and on September 13, 2002, Weber prescribed an additional six months of exercise program.

Meanwhile, on June 21, 2002 the employee saw James Dineen, M.D., for an employer-sponsored independent medical evaluation (EIME), who concluded that the employee’s knee condition reached medical stability as of that date, that he suffered a 4% permanent partial impairment and that no further medical treatment or diagnostic procedures were required, related to the work related injury. The employer continued to pay some of the employee’s medical bills, and the employee first received a copy of the June 21, 2002 report in November 2002. On November 20, 2002 PA Weber stated he agreed with the report’s conclusions. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
 PRESUMPTION OF COMPENSABILITY


The Alaska Workers' Compensation Act at AS 23.30.180 provides, in part:

In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability....  [P]ermanent total disability is determined in accordance with the facts. 

 
AS 23.30.120 provides, in part: “PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related. See Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755, 757 (Alaska 1980).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Wolfer, 693 P.2d, at 869. 


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work-related permanent total disability; or (2) eliminating all reasonable possibilities that the disability is work-related, permanent, or total.  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


Once the employer produces substantial rebuttal evidence, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Wolfer, 693 P.2d at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

II. TEMPORARY TOTAL DISABILITY BENEFITS 

AS 23.30.185 provides as follows: 

23.30.185PRIVATE
 Compensation for temporary total disability.

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

Medical Stability is defined at AS 23.30.395(21) as follows: 

(21) "medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;


The employer asserts that the employee’s subjective complaints of pain cannot supply the basis to overcome Dr. Dineen’s opinion as to medical stability. The employer also points out that the employee’s own treating physician, through PA Weber, agrees with Dr. Dineen’s opinion.

Nevertheless, the record reflects that the period the employee seeks TTD benefits was prior to Dineen’s finding of medical stability. Moreover, we find the evidence that the employee had reach medical stability during the period of March 21 – May 13, 2002 is ambiguous, at best.  Specifically, no medical provider consistently stated the employee’s condition was medically stable throughout the period.

The employer also asserts the employee voluntarily left employment with the employer, but the employee testified that he had been fired after being released to work and finding he was unable to complete the assigned tasks. The employee also supplied unemployment records indicating he had been terminated, after light-duty work was not available.

Based on our review of the record, we find the employee was not working and entitled to TTD benefits covering the period of March 21- May 13, 2002. We base this finding on our conclusion that the employee was not medically stable, or working in a light-duty capacity during the period of March 21- May 13, 2002. Consequently, we find employer shall pay the employee TTD benefits for this period.

III.  COMPENSATION RATE ADJUSTMENT
The employee was paid compensation in the weekly amount of $334.59 based upon gross weekly earnings of $520 ($13 per hour x 40 hours per week). He seeks an increase to reflect his wages earned working six days per week, rather than 40 hours per week, which he contends would have continued throughout the period of disability. 

AS 23.30.220 states in part:

Determination of spendable weekly wage.
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(a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee's gross weekly earnings shall be calculated as follows: 
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. . . (4) if at the time of injury the
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(A) employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury;
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(B) employee has been employed for less than 13 calendar weeks immediately preceding the injury, then, notwithstanding (1) - (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned, including overtime or premium pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13;
The employee submitted his records of his hours worked with the employer after his date of injury. He did not provide pre-injury wage records, as he arrived in Alaska from California on October 6, 2001, 10 days before the injury. 

The provided records reflect that after his date of injury, some weeks the employee did not work, and others the employee continued to work up to 68 hours per week for the employer. As he found he was unable to continue doing the heavy work, his hours were reduced to as little as 15 hours per week, prior to his termination.

Employee testified that he believes he would have continued working over 40 hours per week for the employer if he had not been injured. Nevertheless, we find this conclusion speculative, given his duration of work for the employer, and his lack of evidence as to his pre-injury work history. Accordingly, we conclude the employer properly computed the employee’s compensation rate. Consequently, we find the employee’s claim for a compensation rate increase must be denied.

IV. MEDICAL COSTS

AS 23.30.095 provides in relevant part as follows: 

Medical treatments, services, and examinations. 

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .

(c) When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments. The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee.

8 AAC 45.082 provides for medical treatment in relevant part as follows:

(a) The employer's obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer. The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.

(b) In this section "provider'' means any person or facility as defined in AS 47.087.140 and licensed under AS 08 to furnish medical or dental services, and includes an out‑of‑state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08. . . .

           (f) If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows. Except as provided in (h) [allowing the employee or employer to voluntarily pay at rates exceeding the standards] of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months. Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.

The Alaska Supreme Court has held that "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute". Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991). By providing that employers are responsible for supplying medical care and those services "which the nature of the injury or the process of recovery requires," the Workers' Compensation Act further indicates that the Board's proper function includes determining whether the care paid for by employers under the statute is reasonable and necessary. Bockness v. Brown Jug, Inc., 980 P.2d 462 (Alaska 1999).

The Supreme Court also stated in Weidner v. Hibdon, 989 P.2d 727 (Alaska 1999), concerning medical treatment provided within two years of the date of injury, and thereafter:


       Under Alaska's Workers' Compensation Act, an employer shall furnish an employee injured at work any medical treatment "which the nature of the injury or process of recovery requires" within the first two years of the injury. The medical treatment must be reasonable and necessitated by the work-related injury. Thus, when the Board reviews an injured employee's claim for medical treatment made within two years of an injury that is undisputably work-related, its review is limited to whether the treatment sought is reasonable and necessary. 

          On the other hand, when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize "indicated" medical treatment "as the process of recovery may require." Given this discretion, the Board is not limited to reviewing the reasonableness and necessity of the particular treatment sought, but has some latitude to choose among reasonable alternatives.  (Footnotes omitted.)

            Based on the employee’s testimony and on the medical records prescribing the employee ongoing medical benefits, we find the employee raised the presumption of entitlement to continuing medical treatments, including prescribed medication, exercise program and knee brace.  Based on Dr. Dinneen’s conclusion that the employee needs no additional medical treatment, we find the employer has submitted substantial evdidence overcoming the presumption of entitlement to continuing benefits.

Based on our review of the record as a whole, we find by a preponderance of the evidence that the employee’s entitlement to continuing benefits ended as of the date of Dr. Dinneen’s June 21, 2002 evaluation.  This conclusion is supported by the medical opinion of PA Weber, who stated that he agreed with Dr. Dinneen’s opinion.  As such, we find the employer shall reimburse any medical costs incurred prior to June 21, 2002. These costs include any prescription medications, as well as the knee brace prescribed on May 17, 2002, and the six-month exercise program prescribed on February 25, 2002. Despite the employee’s claim that the report was provided late, and that some bills were paid, we find the employee’s claim for reimbursement of any prescriptions acquired after June 21, 2002, shall be denied. 


ORDER

1) The employer shall pay the employee TTD benefits for the period of March 21-May 13, 2002.
2) The employee’s claim for an increase in his compensation rate is denied and dismissed.

3) The employer shall pay the cost of prescribed medical costs incurred prior to June 21, 2002.


Dated at Fairbanks, Alaska this 17th day of February, 2004







ALASKA WORKERS' COMPENSATION BOARD
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Fred Brown, 
Designated Chairman
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John Giuchici, Member
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Dorothy Bradshaw, Member


APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SPENCER THOMPSON employee / applicant; v. KLONDIKE DOOR SERVICE, employer; ALASKA NATIONAL INSURANCE CO, insurer / defendants; Case No. 200127009, dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 17th day of February, 2004.
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Victoria Zalewski, Clerk
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