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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	LOUIS  MORENO, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

NANA MANAGEMENT SERVICES, LLC ,

                                                  Employer,

                                                   and 

LUMBERMENS MUTUAL CASUALTY CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200200233
        AWCB Decision No. 04-0043 

         Filed with AWCB Fairbanks, Alaska

         on February 19, 2004


We heard the employee’s claim for attorney fees and legal costs on February 12, 2004, in Fairbanks, Alaska.  Attorney William Soule represented the employee.  Attorney Tasha Porcello represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing on February 12, 2004.

ISSUE

Is the employee entitled to additional attorney fees and legal costs, under AS 23.30.145(b)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE
The employee injured his spine when he fell into a dumpster while working for the employer as a kitchen helper at Prudhoe Bay, Alaska on January 13, 2002.
  The employee initially sought the care of the camp physician assistant, who prescribed medication and bed rest.  The employee returned to Anchorage, where he came under the care of Mark Barbee, D.C., Jay van Houten, D.C., and later, Michael Taylor, M.D.  The employer provided medical benefits and temporary total disability (“TTD”) benefits.
   

The employee attended an employer’s medical examination
 with a panel of physicians, on April 22, 2002.  The panel felt the employee suffered a temporary strain of the cervical and lumbar spine.
  They felt the employee was medically stable and could return to his work.
  Based on the EME report, the employer filed a controversion dated May 9, 2002, denying TTD benefits after May 6, 2002, PPI benefits, and chiropractic benefits in excess of the frequency standards of our regulations.
   

On May 23, 2002, Dr. Barbee released the employee to return to his work, effective May 27, 2002.
  The employee returned to work, but his physician’s continued to provide conservative medical care.  

The employee’s attorney filed a Workers’ Compensation Claim dated June 6, 2002, claiming TTD benefits from May 7, 2002 through medical stability, PPI benefits (when rated), medical benefits, interest, attorney fees, and a second independent medical examination (“SIME”).
   The employer filed a second controversion, dated June 25, 2002, again denying TTD benefits after May 6, 2002, PPI benefits, and chiropractic benefits in excess of the frequency standards of our regulations.
   

The employee saw Michael Gevaert, M.D., on December 18, 2002.  Dr. Gevaert recommended weaning the employee off narcotic medications, and prescribed a course of physical therapy.
  The employee underwent physical therapy from January 14, 2003 through March 12, 2003.
  

We ordered a second independent medical examination (“SIME”)
 of the employee by Scott Calzaretta, D.C., and Allan Roth, M.D.  Dr. Calzaretta found the employee was medically stable as of June 2, 2002, suffered a 17 percent whole person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (“AMA Guides”), and able to return to his work.
  Dr. Calzaretta recommended an additional year of chiropractic care.
  Dr. Roth found the employee suffered a temporary strain of the cervical and lumbar spine, which had resolved,  and found no additional treatment was necessary.  He felt no chiropractic treatment was necessary after April 22, 2002.
  He felt the employee was medically stable as of June 1, 2002, but that he should not return to work because of a pre-existing injury.

Based on the report of Dr. Roth, the employer filed a third controversion, dated January 28, 2003, denying all benefits to the employee.
   The attorney for the parties then entered into settlement negotiations, with a string of letters of offer and counter-offer.  The parties filed a proposed Compromise and Release (“C&R”) settlement, on October 20, 2003, which we approved on that day.  In the C&R, the employer agreed to pay certain past medical bills, and to pay the employee $1,800.00 in TTD benefits, $5,318.00 in PPI benefits, $4,000.00 for future medical benefits, and $1,000.00 for penalties, transportation and interest, totaling $12,118.00.
  The employee settled all claims for benefits, except for attorney fees.
  The C&R noted employee’s attorney claimed reasonable fees of $7,500.00 and actual legal costs of $320.00, but that the employer would pay the claimed costs and $5,000.00 in attorney fees.
  In the C&R, the parties agreed the employee could pursue additional attorney fees.
  

The employee’s attorney filed an Affidavit of Readiness for hearing, dated October 27, 2003, requesting a hearing on the employee’s claim for attorney fees and costs.  On January 22, 2004 and February 3, 2004, the employee filed affidavits, updating and itemizing hours and activities of his attorney, and itemizing legal costs.  The affidavits itemized a total of 46.2 hours, at an hourly attorney fee of $200.00, for total fees of $9,240.00.  The affidavits itemized a total of $418.01 in legal costs.  Less the fees and costs paid under the C&R, the affidavits indicated $4,240.00 in attorney fees and $97.41 in costs still due.   

At the hearing on February 12, 2004, and in his brief, the employee argued his hourly fee was found reasonable in our decision in Kruse v. Municipality of Anchorage,
 and that his hourly fees are considerably lower than other attorneys of comparable experience representing employees before us.  He argued his attorney represented him for approximately one and a half years, from May 13, 2002 through the approval of the C&R on October 20, 2003. He noted the claim was totally controverted.  The employee’s attorney noted the employee had little command of the English language, and an interpreter had been necessary, substantially slowing each activity that required communication with the employee.  The employee’s attorney asserted this had approximately doubled the time necessary for client conferences and letter writing.  Although the employee’s total benefits from the C&R were not large from an insurance company’s point of view, he noted the medical opinions were sharply contradictory, the claim was totally controverted, and he asserted the benefits eventually obtained were significant and important from his point of view.  He argued no specific activity in pursuit of the employee’s case had been criticized by the employer, and that the claimed hours were what had been necessary for him to pursue the claim.  Because representing injured workers must be done on a contingency fee basis, and relatively few attorneys are willing to undertake it, he argued the attorney should be fully compensated for his time.  He additionally requested two hours of attorney time to prepare and present the case on the day of the hearing. 

At the hearing, and in its brief, the employer argued the employee’s case was not complicated, there had been no depositions, and the total benefits obtained were not large.  It noted the employee’s initial settlement demand had been for $24,682.35, but that he had settled for considerably less.
  It argued our approval of the C&R essentially awarded $11,499.00 in benefits to the employee, and that it paid an attorney fee under the C&R equivalent to approximately 43 percent of these benefits.  It argued the $5,000.00 paid to the employee’s attorney was generous and fully compensatory, considering that he was only partially successful in the pursuit of his claim.  The employer agreed the employee attorney’s hourly fee was reasonable.  It also agreed the employee could pursue additional legal costs in this proceeding, though the C&R mentioned only “attorney fees.”  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.145 provides, in part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation. . . .

 (b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

8 AAC 45.180 provides, in part:


(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues on which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit are correct and that the costs were incurred in connection with the claim. . . .

The employee seeks an award of additional reasonable attorney fees and costs under subsection 145(b) for the benefits obtained.  We find the payment of the benefits claimed by the employee was resisted by the action of the employer.
  We approved a C&R, under which the employer paid benefits.  Consequently, we can award fees and costs.
  

Subsection 145(a) provides the minimum amount of attorney fees we can award.  Subsection 145(b) requires the award of an attorney's fee to be reasonable.  We have examined the record of this case, and the employee's written itemization of fees and costs.  As noted by the employee, in Kruse v. Municipality of Anchorage,
 we found this attorney well experienced and highly competent in the field of Alaska Workers’ Compensation law.  Considering his competence and expertise, we found legal fees similar to those now claimed by the employee per hour to be reasonable.
  The employer does not dispute this hourly rate and we find the rate it is very reasonable, in light of this attorney’s experience and competence, and in light of the prevailing fees. 

This proceeding is somewhat unusual in that the parties have disclosed their settlement negotiations to us.  Although we note that attorney fees are sometimes compromised in the process of settlement, like any other benefit, there is no requirement under AS 23.30.012 for each category of claimed benefits to be reduced in the settlement process.  In the instant case, the parties compromised several specific categories of benefits and requested our approval.  However, in the C&R, attorney fees were specifically parsed out of the settlement to be presented to us in a contested hearing.   

Long ago, in Wise Mechanical Contractors v. Bignell,
 the Alaska Supreme Court instructed us to fully compensate attorneys who successfully protect the benefits of injured workers.  The Court held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation. 
 

The employee’s claim was totally controverted as of January 28, 2003, and we find the record indicates this claim was tenaciously resisted by the employer.  The employee’s fee affidavits, and hearing representation, indicate the attorney spent 48.2 hours working on the workers’ compensation claim proceeding before us.  Based on our review of these affidavits and the record of the case, we find these hours were reasonable and necessary to the successful overcoming of the total controversion of the employee’s claim, and the securing of additional benefits.  

In keeping with the Alaska Supreme Court’s instructions in Bignell,
 we will award the employee legal fees that recognize the value of the reasonable legal representation, and fully compensate his attorney.  Having considered the nature, length, and complexity of the services performed, the resistance by the employer, as well as the amount of benefits resulting from the services obtained, we find the above-mentioned attorney fees and costs were reasonable for the employee’s successful resolution of this claim in a C&R.  Accordingly, we will award reasonable attorney fees for the hours actually expended on his workers’ compensation claim.  

We will award a total of $9,640.00 in reasonable attorney fees.  Subtracting the fees already paid, we will order the payment of $4,640.00 in additional attorney fees under AS 23.30.145(b).  Additionally, we find the itemized legal costs of $418.01 were reasonable, under AS 23.30.145(b) and 8 AAC 45.180, for the employee’s prosecution of this claim.  Subtracting the costs already paid, we will order the  payment of $97.41 in additional legal costs under AS 23.30.145(b).    


ORDER
1.
The employee is entitled to $4,640.00 in additional attorney fees under AS 23.30.145(b).

2.
The employee is entitled to $97.41 in additional legal costs under AS 23.30.145(b) and 8 AAC 45.180.


Dated at Fairbanks, Alaska this 19th day of February, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters, 







Designated Chairman







____________________________                                






John Giuchici, Member







____________________________                                  






Dorothy Bradshaw, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LOUIS MORENO employee / applicant; v. NANA MANAGEMENT SERVICES, LLC, employer; LUMBERMENS MUTUAL CASUALTY CO, insurer / defendants; Case No. 200200233; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 19th day of February, 2004.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk

�








� Report of Occupational Injury or Illness, dated January 14, 2002.


� Compensation Report, May 3, 2002.


� “EME,” pursuant to AS 23.30.095(e).


� EME panel report, April 22, 2002. 


� Id.


� Controversion Notice, dated May 9, 2002. 


� Dr. Barbee medical release, May 23, 2002.


� Workers’ Compensation Claim dated June 6, 2002.


� Controversion Notice, dated June 25, 2002. 


� Dr. Gevaert medical report, December 18, 2002.  


� Nurse Practitioner Robin Yates report, March 12, 2003.


� AS 23.30.095(k).


� Dr. Calzaretta SIME report, ******* January 15, 2003. 


� Id.


� Dr. Roth SIME report, January 15, 2003. 


� Id.


� Controversion Notice, dated January 28, 2003. 


� C&R approved on October 20, 2003.


� Id.


� Id.


� Id.


� AWCB Decision No. 02-0133 (July 22, 2002).


� Soule letter to Porcello, dated March 11, 2003.


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


� AWCB Decision No. 02-0133 (July 22, 2002).


� Id.


� 718 P.2d 971, 975 (Alaska 1986).


� 718 P.2d at 974 – 975.


� 718 P.2d at 975.





8

