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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	WILLIAM M. GOETZ, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

HOUSTON CONTRACTING CO.,

                                                  Employer,

                                                   and 

LUMBERMENS MUTUAL CASUALTY CO,

                                                  Insurer,

                                                            Petitioners.

	)
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)

)
	          FINAL DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  200206602
        AWCB Decision No.  04-0049  

         Filed with AWCB Fairbanks, Alaska

         on March 1, 2004


We heard the employer’s Petition for Reconsideration of AWCB Decision No. 04-0029 (February 3, 2004), on the basis of the written record, in Fairbanks, Alaska on February 28, 2004. Attorney Paul Eaglin represented the employee; attorney John D. Harjehausen represented the employer and insurer (“employer”). We closed the record when we met to consider the petition on February 28, 2004.

ISSUE

Shall we reconsider, under AS 44.62.540, our February 3, 2004 decision and order, AWCB Decision No. 04-002901, which affirmed the RBA Designee determination finding the employee eligible for reemployment benefits on July 21, 2003?

SUMMARY OF THE RELEVANT EVIDENCE AND CASE HISTORY

While working for the employer at Prudhoe Bay on March 6, 2002, the employee injured his shoulder hoisting pipe.  James Tamai, M.D., diagnosed a left rotator cuff tear based on the employee’s symptoms.
   Dr. Tamai ordered a magnetic resonance imaging (“MRI”),
 and in response to the MRI, physician assistant (“PA”) William Mazzocco, recommended physical therapy.
  The employer provided temporary total disability (“TTD”) benefits and medical benefits.
  On June 19, 2002, Dr. Tamai  released the employee to light duty, and recommended one more month of physical therapy.
  Dr. Tamai performed left shoulder arthroscopic acromioplasty and SLAP debridement with distal clavicle excision on August 15, 2002.
  The employee continued physical therapy following the surgery.
  On December 2, 2002, Dr. Tamai noted the employee was medically stable and released him to work.
  The employer provided temporary total disability (“TTD”) benefits and medical benefits.

The employee came under the care of Marc J. Dumas, M.D., on January 20, 2003.  Dr. Dumas diagnosed a left subacromial bursitis post left shoulder surgery, and restricted the employee from overhead use of his left arm, repetitive use or lifting greater than twenty pounds.
  In a letter to the employer’s adjuster on February 14, 2003, Dr. Dumas indicated the employee probably is medically stable, and that he had exacerbated his pain in a slip and fall on the ice sometime near the beginning of December 2002.

The employer requested a medical evaluation
 by John Joosse, M.D., on March 12, 2003.  Dr. Joosse believed that the employee was medically stable when he last saw Dr. Tamai on December 2, 2002, and he determined the employee had a seven percent whole man permanent partial impairment (“PPI”) rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition (“AMA Guides”) for the left shoulder injury.
  Dr. Joosse released the employee to work as a laborer, with restrictions on the use of his left shoulder and overhead reaching.
 

Based on the medical reports of Drs. Tamai and Joosse, the employer filed a controversion on March 10, 2003, denying TTD benefits as of December 2, 2002.
  The employee filed a Workers’ Compensation Claim on February 18, 2003, requesting an additional month of TTD benefits, based on the medical opinion of Dr. Dumas.
  In our July 21, 2003 decision and order concerning his claim,
 we found the employee had been stable as of December 2, 2002, and denied additional TTD.

The employee requested reemployment benefits on June 24, 2002, and on March 18, 2003.
  Rehabilitation Specialist Douglas Cluff was assigned to perform an eligibility evaluation of the employee on April 9, 2003.   Mr. Cluff contacted the employee’s treating physician, Dr. Dumas, who responded the employee’s condition is related to his work injury, he is medically stable, and has a PPI from the injury.
  Dr. Dumas reviewed the jobs
 the employee had worked during the ten years preceding his injury, as described in the U.S. Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT): Van-Driver Helper and Laborer, Construction or Leak Gang.
  The Van-Driver Helper job description was classed as “very heavy,” requiring frequent lifting of 50 lbs or more, and occasional lifting of 100 lbs or more.
  The Laborer, Construction or Leak Gang job description was classed as “heavy,” requiring frequent lifting of 25 to 50 lbs, and occasional lifting of 50 to 100 lbs.
  Dr. Dumas indicated the employee should not lift over 40 lbs., and declined to approve either of the job descriptions, pending a physical capacities evaluation (“PCE”).
  On referral from Dr. Dumas, licensed physical therapist (“LPT”) Michael Bryan performed a PCE of the employee on May 23, 2003, which indicated the employee complained of left shoulder pain from repeated lifting of less than 40 lbs from floor to knee and floor to waist, and in a waist-height twist.
  LPT Bryan recommended work hardening before the employee returns to work.
  

In Mr. Cluff’s June 30, 2003 eligibility evaluation report, he reported the employee met all the criteria of AS 23.30.041(e)&(f), and recommended the employee be found eligible for reemployment benefits.
  The RBA Designee found the employee eligible in a determination dated July 21, 2003, based in part on Dr. Dumas’ opinion that his physical capacities would be less than those required by his jobs at the time of injury or the preceding ten years.

The employer filed a petition on August 4, 2003, appealing the RBA determination.
  In the hearing on January 14, 2004, the employer argued the record does not contain substantial evidence that the employee actually lacks the physical capacity to return to work as a laborer or van driver.  It asserted Dr. Tamai released him to work without restrictions; Dr. Joosse released him with no specific restrictions preventing him from working as a laborer; and Dr. Dumas simply limited him to lifting no more than 40 lbs, pending receipt of the PCE.  The employer asserted there is no evidence Dr. Dumas ever reviewed the PCE.  It argued there is no substantial evidence in the record to support the RBA determination, it does not have a reasonable basis, and it should be reversed.  

The employee argued our findings in our July 21, 2003 decision and order provide a substantial evidentiary basis for affirming the RBA determination.  He noted that Dr. Joosse limited the use of his left shoulder and overhead work.  He argued the opinions of the three physicians provide substantial evidence to support his eligibility for reemployment benefits, and the RBA determination should be affirmed.

In our February 3, 2004 decision and order, we found that one of the employee’s two jobs during the ten years leading up to the time of his injury was classed as “very heavy,” requiring frequent lifting of 50 lbs or more and occasional lifting of 100 lbs or more, and the other was classed as “heavy,” requiring frequent lifting of 25 to 50 lbs and occasional lifting of 50 to 100 lbs.  We found the available evidence indicated Dr. Dumas restricted the employee to lifting no more than 40 lbs, which we found was roughly consistent with the results of the PCE he ordered.  We found this lifting restriction was not consistent with the U.S. Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (“SCODDOT”) descriptions for the two positions held by the employee.  We found the record contained substantial evidence to support the RBA determination the employee cannot return to either of the positions, as defined by SCODDOT, he worked during the ten years preceding his injury.  We found substantial evidence to support the RBA Designee’s determination that the employee is eligible under the criteria of AS 23.30.041(e)(1)&(2).  Consequently, we denied the employer’s petition appealing the RBA determination.

The employer filed a Petition for Reconsideration on February 18, 2004, asserting that in the October 25, 2004 [sic] report, Dr. Dumas reviewed the PCE report and limited the employee only from very heavy lifting (i.e. the Van-Driver Helper position).  It argued Dr. Dumas no longer restricted the employee from heavy lifting, and the employee could return to his former position as a Laborer.  We closed the record to consider this petition when we met on February 28, 2004.

The report referred to by the employer is a note on a prescription tablet sheet from Dr. Dumas, dated October 23, 2003.
  The note is not attached to a Physician’s Report Form.
   No context is given for the note.  It is not clear to whom the note is addressed.  It does not indicate whether the employee was examined.  The note was produced approximately three months after the RBA determination of eligibility.  It was filed by the employer on November 10, 2003.
  In the note, Dr. Dumas indicated he had reviewed the PCE report, and “… I suspect he can return to his regular duties but should avoid lifting anything in the “very heavy” category ….”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
RECONSIDERATION 

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted.

In response to the employee’s request, we have examined the written record of this case, the hearing testimony, and our decisions and order.
  We will exercise our discretion to reconsider this decision under AS 44.62.540 in order to consider this newly argued opinion of Dr. Dumas.

II.
ELIGIBILITY FOR REEMPLOYMENT BENEFITS
AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury ....

Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  In the Administrative Procedure Act “abuse of discretion” is found inter alia if the findings are not supported by substantial evidence in the light of the whole record.

We find the employee’s two SCODDOT positions
 during the ten years leading up to the time of his injury:  Van-Driver Helper is classed as “very heavy,” requiring frequent lifting of 50 lbs or more and occasional lifting of 100 lbs or more; and Laborer is classed as “heavy,” requiring frequent lifting of 25 to 50 lbs and occasional lifting of 50 to 100 lbs.  We find Dr. Dumas explicitly restricted the employee to lifting no more than 40 lbs on May 16, 2003.  The PCE of the employee on May 23, 2003, indicated the employee complained of left shoulder pain from repeated lifting of less than 40 lbs from floor to knee and floor to waist, and in a waist-height twist.   We find this PCE report is consistent with the lifting restrictions imposed by Dr. Dumas.  We find that lifting restriction is not consistent with the physical requirements of the SCODDOT descriptions for the two positions held by the employee.   

Although the employer now cites an October 23, 2003 report from Dr. Dumas, we find the report is not conclusive.  In the report, Dr. Dumas does “suspect” the employee can return to his “regular duties,” but he did not clearly state the employee has the physical capacity to perform the position of Laborer as described in SCODDOT.  He also continued to restrict the employee from “very heavy” lifting, but did not state what the actual lifting limit was.  The Alaska Supreme Court in Irvine v. Glacier General Construction
 held that under AS 23.30.041 a physician’s determination of physical capacity to perform work must be made under specific SCODDOT job descriptions.  Dr. Dumas evaluated the employee under specific SCODDOT job descriptions only in his report on May 16, 2003.
  In that report, he indicated the employee did not have the capacity to return to his work at injury or his work during ten years before the injury.

The narrow question before us is whether the RBA Designee had substantial evidence on which to base her determination of the employee’s eligibility for reemployment benefits.  The record available to the RBA Designee contained a finding by a treating physician that the employee did not have the physical capacity to perform the requirements of the SCODDOT descriptions of his jobs at or ten years before the injury, based on a lifting restriction of 40 lbs, and this restriction was reasonably consistent with the PCE.  We find this is substantial evidence supporting the determination; and we find the RBA Designee did not abuse her discretion.  Accordingly, we will deny the Petition for Reconsideration.

ORDER

The employer’s Petition for Reconsideration is denied and dismissed.  AWCB Decision No. 04-0029 (February 3, 2004) is affirmed in all respects.

Dated at Fairbanks, Alaska this 1st day of March, 2004.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,  Designated Chairman
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John Giuchici,  Member
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Dorothy Bradshaw,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of WILLIAM M. GOETZ employee / respondent; v. HOUSTON CONTRACTING CO., employer; LUMBERMENS MUTUAL CASUALTY CO, insurer / petitioners; Case No. 200206602; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of March, 2004.


___________________________________

                            


Victoria J. Zalewski, Admin. Clerk
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