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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JASON P. BEATTY, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

WOLVERINE SUPPLY INC,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY ASSN,

                                                  Insurer,

                                                            Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        AWCB Case No.  199911137
        AWCB Decision No. 04-0050

         Filed with AWCB Fairbanks, Alaska

         on March 1, 2004


We heard the employee’s claim for a compensation rate adjustment, temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, attorney fees and legal costs in Fairbanks, Alaska on January 15, 2003.  Attorney Robert Beconovich represented the employee.  Attorney Theresa Hennemann represented the employer and insurer (“employer”).  We held the record open to receive an affidavit of attorney fees and legal costs, and a response from the employer, by January 29, 2004.  We closed the record when we next met, February 12, 2004.

ISSUE

1.
Is the employee entitled to a compensation rate adjustment under AS 23.30.220?

2.
Is the employee entitled to additional TTD benefits under AS 23.30.185?

3.
Is the employee entitled to TPD benefits under AS 23.30.200?

4.
Is the employee entitled to attorney fees and legal costs under AS 23,30.145(b)?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

Falling sheetrock injured the employee’s left ankle on June 10, 1999, while the employee was working as an electrician for the employer on a barracks reconstruction project at Fort Wainwright, adjoining Fairbanks, Alaska.
  Hunter Judkins, M.D., diagnosed a fracture and splinted the ankle.
  The employee continued to work, and was released from medical care on August 20, 1999.
  The employee was laid off for lack of work from Phase I of the employer’s barracks project on September 14, 1999.
  

The employee worked as a bartender part-time at the Luna Sea for the fourth quarter of 1999 and the first quarter of 2000.
  He also worked part-time as a bartender for the Howling Dog Saloon from the fourth quarter of 1999 through the third quarter of 2001.

He was rehired by the employer to wok on Phase II of the barracks project during the first quarter of 2000.
  The employee then worked as an electrician for Bronco Electric in the third and fourth quarters of 2000.
  The employee collected unemployment compensation benefits from October 8, 2000 through December 16, 2000.
  He also worked an electrician for Inland Petroservices in the fourth quarter of 2000 through the first quarter of 2001.
  The employer filed an Alaska Department of Labor Employment Security Tax Wage Inquiry, which indicates the employee received a total of $22,946.15 in wages from these jobs during the time of the employee’s injury until his surgery, from the fourth quarter of 1999 through the fourth quarter of 2000.

Orthopedic surgeon Richard Cobden, M.D., performed arthroscopic surgical debridement of the left ankle to repair internal derangement on January 16, 2001.
  On December 26, 2001, Dr. Cobden noted that the employee had essentially recovered, needing only conservative care.
  He reported the employee was medically stable, with a six percent whole person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Edition.

The employer accepted the compensability of the employee’s injury, and provided medical benefits, temporary total disability (TTD) benefits from the time of the employee’s surgery until Dr. Cobden found him medically stable, and permanent partial impairment (PPI) benefits based on Dr. Cobden’s rating.
  The employer considered the employee to be a temporary worker, earning $37.67 per hour.
  Because the employee provided the employer no wage documentation for the year preceding his injury, the employer paid him at the minimum compensation rate of $110.00 per week.



The employee filed a Workers’ Compensation Claim form on July 6, 2001, claiming additional TTD benefits, unspecified temporary partial disability (“TPD”) benefits, PPI benefits, a compensation rate adjustment, interest, and attorney fees.
  In a prehearing conference on September 25, 2003, the employee’s claim was set for hearing on January 15, 2004.
  In that prehearing conference the employee dropped the claim for PPI benefits.
  In a prehearing conference on January 7, 2004, the employee’s claim for TTD benefits was limited to the period ending December 26, 2001.
  The employee did not specify the periods nor amounts of TPD benefits claimed.

The superintendent of the employer’s barracks project testified in a deposition that the project ran over a period of three yeas, but it was divided into three phases of no more than six months each.
  He testified all employee’s were hired on a temporary basis, laid off at the end of each phase, and had no guarantee of rehire or continued work.

Woody Minton testified at the hearing that he had worked as an electrician with the employee on the employer’s barracks project.  He testified he was paired with the employee to accommodate his physical limitations after his ankle injury, assigning the employee those portions of the work that permitted to get off his feet.  He testified he was the foreman for the Bronco job, and hired the employee, assigning him to trim work where he could get off his feet.  He testified the employee worked on the Petroservices job as an expediter.  He testified the barracks project took three years, and that several, but not all, of the electricians work through the whole project.  He testified the Bronco and Petroservices jobs paid Davis Bacon wages.   

The employee testified at the hearing that he attended the University of Alaska Fairbanks from 1993 through 1998, completing a double major in photojournalism and justice.
  He testified he served as an intern at the Fairbanks Daily News-Miner during 1998.  He testified he began to work on the barracks project to retire his college debts and to save money for law school.   He testified he expected to work for all phases of the barracks project for approximately three and a half years, then to go to law school.  

The employee testified he had significant limitations from the injury, and that one of his physicians Jeremy Becker, M.D., restricted him to light work for a period of time.  He testified he still has instability in the ankle, and wears an orthotic device.  He testified that Dr. Cobden has indicated his next option would be to fuse the ankle.  He testified each of his jobs had been modified to relieve him of heavier duties.  The employee testified his injury had impeded his ability to earn and save money, so he entered law school at the University of Denver earlier than planned, and will graduate this May.

He testified he worked 40-hour weeks with the employer, with some overtime pay.  He testified he was paid $38.68 per hour.  He testified he was recalled to work for the employer for two days in October 1999.  He testified he was recalled to the employer’s barracks project for Phase Two in January 2000, but laid off in March 2000.  He testified he received $8.00 per hour bartending, $25.00 an hour at Bronco, and $38.00 per hour at Petroservices

In the hearing, and in his brief, the employee argued the employee would have worked for approximately three and a half years 40 to 50 hours per week for the employer at $38.68 per hour, but for his injury.  He cited the Alaska Supreme Court decision in Justice v. RMH Aero Logging,
 and our decision in Brennan v. Flowline,
 arguing his compensation rate should have been calculated based on his prospective earnings at the time of his injury.  He argued his compensation rate should be set at the maximum of $700.00 per week, to reflect actual wages he lost during his disability.  He requested that we keep the record open for him to file information concerning specific periods of TPD resulting from his injury.

In the hearing, and in its brief, the employer argued the employee was a temporary worker, and his compensation rate was accurately calculated under AS 23.30.220(a)(6) and AS 23.30.175(a).  It argued that, despite repeated requests by the employer, the employee has identified no specific TTD or TPD time loss between his work injury on June 10, 1999 and his surgery on January 16, 2001.  It also noted that no medical opinion restricts the employee from work before his surgery, or after his date of medical stability.  It noted the employer paid TTD benefits from the surgery through the date of medical stability, December 26, 2001.  It argued no additional time loss benefits are due.

The employee also requested attorney fees and legal costs.  The parties agreed, and we ordered, the employee could file an affidavit of attorney fees and legal costs, and the employer could reply.  The employee filed an affidavit on January 26, 2004, claiming the employee incurred $6,107.50 in attorney fees (34.9 hours x $175.00 per hour), $780.00 in paralegal assistant costs (7.8 hours x $100.00 per hour) and $170.00 in other legal costs.  The employer filed a Limited Opposition to Claimed Fees and Costs on February 2, 2004, requesting any award of fees and costs be limited to only those issues on which the employee prevails, if any.  We closed the record when we next met, February 12, 2004.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
COMPENSATION RATE UNDER AS 23.30.220
At the time of the employee’s injury, AS 23.30.220(a) provided, in part:


Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows. . .


(4)
if at the time of injury the

(A) 
employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, not including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury. . . .

(B) 
employee has been employed for less than 13 calendar weeks immediately preceding the injury, then, notwithstanding (1) – (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned , not including premium or overtime pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13. . . .

(6)
if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1)-(5) of this subsection, the gross weekly earnings are 1/50th of the total wages that the employee has earned from all occupations during the calendar year immediately preceding the injury. . . .

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of our workers’ compensation law is to accurately predict what an injured worker's earnings would have been but for the worker’s injury.
  In Justice v. RMH Aero Logging, Inc., 
 the Court, discussing a previous version of the statute, held that where past wage levels are an accurate predictor of losses due to injury, the Board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.
  

In Gilmore v. Alaska Workers’ Compensation Board,
 the Alaska Supreme Court declared a former version of AS 23.30.220 to be in violation of the equal protection clause of the Alaska Constitution, as applied in that case, because the formula would result in substantially different compensation rates for similarly situated claimants.
  In 1995, the legislature rewrote AS 23.30.220 in response to the Court’s decision in Gilmore, creating several options for calculating compensation rates for injured workers.  In a recent decision, Dougan v. Aurora Electric Inc.,
 the Alaska Supreme Court noted:  

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations.  The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate.  The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause.

Applying the Court's directions in Dougan, in our decisions we presume the legislature intended to apply the provision of the corrected version of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim.   The parties have a burden to provide substantial evidence that applying the statutory formula does not rationally predict earning losses due to injury.
 

In the instant case, the employer calculated the employee’s compensation rate as an exclusively seasonal or temporary worker under AS 23.30.220(a)(6), based on his earnings during the calendar year preceding his injury.   Based on the employee’s testimony and on our review of the record, we find the employee was a full time student and newspaper intern during that year, earning little income.  Accordingly, the employer paid him the statutory minimum compensation rate of $110.00 per week.  The employee asserts he would have worked essential full time following his injury at an hourly rate of $38.68, plus overtime.  Accordingly, he argues, his compensation rate should be set at the maximum available at the time of his injury, $700.00 per week. 

Aside from the employee’s non-gainful occupation for the year preceding his injury, there is another aspect of this case that is somewhat unusual.  The employee actually did continue to work following his injury for approximately a year and a half, before he suffered TTD as a result of his surgery, and we have a record of his actual earnings after the injury.  For a five-quarter, or 15-month period of that time, the Department of Labor tax records reflect that he earned $22,946.15 in wages from various jobs.  This is an average gross weekly earning of $353.00 for that 65-week period.  Although the employee asserts he would have earned more but for his injury, we find the record reflects that his positions with the employer during the period before his surgery came to an end as a result of lack of work, not disability.  Accordingly we find the preponderance of the evidence available to us indicates his income during that period was undiminished by disability.  We find his actual earnings for the period between his injury and surgery, reasonably reflect his earning capacity at that time.

We find that basing his compensation rate on the calendar year before his injury, a time when he had virtually no earnings, does not provide a rational basis for calculating his compensation rate for his period of disability, violating the Court’s interpretation of AS 23.30.220 in Thompson v. U.P.S.
  Based on the unique facts of this case, we find that the employee’s earnings from the fourth quarter of 1999 through the fourth quarter of 2000, with a gross weekly earning of $353.00, do provide a rational and reasonably accurate basis for calculating his weekly compensation rate.
  Because this period of time provides a rational basis for accurately predicting the employee’s wage loss during his disability, and because he had not yet worked for the employer for 13 weeks at the time of his injury, we find that the provision of AS 23.30.220(a)(4)(B) most accurately fits the earning fact pattern of this employee.  Based on the preponderance of the available evidence, we find AS 23.30.220(a)(4)(B) most accurately predicts the employee's expected earnings during the period of his disability.  We conclude the employee’s weekly compensation rate should be calculated under that subsection, based on a gross weekly earning of $353.00.     

II.
TTD BENEFITS
AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
 

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  In this case, we find the June 10, 2004 Report of Occupational Injury or Illness, and Dr. Cobden’s January 16, 2001 surgical report are sufficient evidence to raise the presumption of compensability under AS 23.30.120(a) for the employee’s claim for TTD benefits as of the time of the surgery.

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
 

Additionally, AS 23.30.185 limits the duration of TTD benefits to the date of medical stability.  AS 23.30.395(21) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional 
medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .

We find Dr. Cobden’s December 26, 2001 medical chart note indicating the employee had reached medical stability is substantial affirmative evidence showing that the employee’s condition had reached medical stability, and that the employee’s entitlement to TTD came to an end at that date.  We conclude this medical report is substantial evidence rebutting the presumption, as of that date.
  

Based on Dr. Cobden’s December 26, 2001 medical record, we find the employee was medically stable as of that date.  Upon further review of the record, we find no clear and convincing evidence to rebut that finding.  Under AS 23.30.395(21), we conclude the employee is not entitled to TTD benefits after that date.

Generally, once substantial evidence shows the condition does not result in any additional work-related disability, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  The record reflects that the employee receive TTD benefits from the date of surgery through the date Dr. Cobden found him stable.  We find no evidence in the record of specific periods of total disability outside of the period for which the employee has already received TTD.  Based on our review of the medical record and the parties’ arguments, we cannot find the employee has shown by a preponderance of the evidence that he is entitled to TTD benefits outside of that period of time.

Nevertheless, we note the employee’s compensation rate adjustment will entitle the employee to additional TTD benefits during the periods of his entitlement.  In accord with our order increasing his compensation rate, we will award the resulting additional TTD benefits.

III.
TPD BENEFITS
AS 23.30.200(a) provides, in part:


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury … to be paid during the continuance of the disability . . . .  Temporary partial disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

As noted in the last section, the Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  To make a prima facie case, the employee must present some evidence that (1) he has an injury-related partial time-loss and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  In this case, based on our review of the record, we find no specific evidence of partial time-loss, resulting in specific income loss.  Accordingly, we cannot find the employee has raised the presumption of compensability concerning his claim for TPD benefits.

We note that, during the hearing, the employee specifically requested us to keep the record open to allow him to submit evidence supporting his claim for TPD benefits.  Because the employee has not raised the presumption of compensability for TPD benefit, we must dismiss this claim.  To honor the employee’s request for an opportunity to submit evidence supporting his claim for those benefits, we will dismiss his claim for TPD benefits, without prejudice.  If the employee wishes to pursue those benefits, he must file a new Workers’ Compensation Claim form. 

IV.
AWARD OF ATTORNEY FEES
AS 23.30.145 provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180 provides, in part:

(d) The board will award a fee under AS 23,30145(b) . . . .

(2) . . . reasonably commensurate with the actual work performed and will consider . . . the nature, length, and complexity of the services performed, the benefits resulting, . . . and the amount of benefits involved.

. . . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant: 

. . . . 


(14) fees for the services of a paralegal . . . .

We have ordered a compensation rate adjustment of the employee’s TTD benefits, under AS 23.30.220(a)(4)(B).  We find that the employer resisted the employee’s claim.  Consequently, we can award fees and costs under subsection 145(b).
  We find the employee retained an attorney who was successful in securing an increase of his compensation rate; and we find he incurred legal costs.  We find this claim was complicated and tenaciously litigated.  

The employee submitted affidavits of itemized attorney fees and legal costs, claiming $6,107.50 in attorney fees, 34.9 hours at $175.00 per hour.  He also itemized $780.00 in claimed paralegal assistant costs, for 7.8 hours at $100.00 per hour, as well as $170.00 in other legal costs.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   Accordingly, in our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  Subsection 145(b) requires the award of attorney's fee and costs be reasonable.  In decision and orders on other claims, we found an attorney fee of $175.00 per hour to be reasonable for this attorney,
 and we found a paralegal assistant cost of $100.00 per hour to be reasonable.
  We find the other itemized legal costs are all reasonable.  

Our regulation 8 AAC 45.180(d) requires a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  In light of these legal principals discussed above, we have examined the record of this case.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find the itemized fees are reasonable for the successful prosecution of this claim.
  We find the itemized hours for the attorney and paralegal assistant are reasonable.  Accordingly, under AS 23.30.145(b), we will award $6,107.50 in attorney fees, $780.00 in paralegal assistant costs, and $170.00 in legal costs.  


ORDER
1.
The employer shall adjust the employee’s compensation rate under AS 23.30.220(a)(4)(B), based on gross weekly earnings of $353.00.

2.
The employee’s claim for TPD benefits under AS 23.30.200 is dismissed without prejudice.

3.
 Under AS 23.30.145(b), the employee is due $6,107.50 in attorney fees, $780.00 in paralegal assistant costs, and $170.00 in other legal costs.


Dated at Fairbanks, Alaska this 1st day of March, 2004.
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Dorothy Bradshaw, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JASON P. BEATTY employee / applicant; v. WOLVERINE SUPPLY INC, employer; ALASKA INS GUARANTY ASSN, insurer / defendants; Case No. 199911137; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of March, 2004.

                             

   _________________________________








Victoria J. Zalewski, Admin. Clerk
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