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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RICKY A. WEBB, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

BROWN & SONS AUTO PARTS, INC.,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE CO,

                                                  Insurer,

                                                            Petitioners.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200015967
        AWCB Decision No. 04-0051  

         Filed with AWCB Fairbanks, Alaska

         on March 1, 2004


We heard the employer's petition for reimbursement of the employee’s benefits under AS 23.30.250(b) on February 26, 2004, in Fairbanks, Alaska, on the basis of the written record.  The employee represented himself.  Attorney Robert Griffin represented the employer and insurer ("employer").  We closed the record when we met to consider the reimbursement request on February 26, 2004.

ISSUE

What benefits, legal costs and attorney fees should be reimbursed by the employee to the employer under AS 23.30.250(b)?

SUMMARY OF THE RELEVANT EVIDENCE AND CASE HISTORY

The employee injured his right shoulder when his forklift struck a curb on August 14, 2000.
  PA-C
 Lara Catalano of the Tanana Valley Clinic saw the employee on August 15, 2000, assessed a right shoulder trapezius strain, and restricted the employee from work.
  Catalano provided Vicodin, Norflex, trigger point injections, and referral to physical therapy on August 22, 2000.
  She diagnosed early reflex sympathetic dystrophy ("RSD") on September 7, 2000.
  She prescribed a TENS unit for the employee on November 10, 2000.
  Tanana Valley Clinic orthopedic surgeon Richard Cobden, M.D., referred the employee to Grant Roderer, M.D., at the Advanced Pain Center of Alaska, who recommended joint and nerve injections and physical therapy.
  The employer accepted the compensability of the injury, and began providing temporary total disability (“TTD”) benefits.
  

On December 2, 2000, the employer had the employee examined
 by orthopedic surgeon John Ballard, M.D., who reported the employee suffered right shoulder pain with symptom magnification, had few objective findings, expected him to be medically stable in four to six weeks, and anticipated the employee would have no permanent impairment from his injury.
  Dr. Ballard felt the employee should return to light duty work.
  On April 7, 2001, the employer had the employee examined by orthopedic surgeon James Dineen, M.D., who felt the employee suffered a shoulder strain, but had returned to preinjury status, with no permanent impairment for his injury.
  

On June 13, 2001, Dr. Cobden diagnosed suprascapular nerve entrapment, and recommended nerve release surgery.
  Dr. Cobden performed this surgery (and a rotator cuff repair) on July 10, 2001.
  Dr. Cobden continued to restrict the employee from heavy work, and referred him to a work hardening program.
  On September 11, 2002, Dr. Cobden diagnosed complex regional pain syndrome ("CRPS - II") based on the employee’s report of his symptoms, and rated the employee’s right upper extremity with a 53 percent whole-person PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (“AMA Guides”).
  Dr. Dineen re-evaluated the employee on October 4, 2002, and gave the employee a PPI rating of 11.5 percent.

On September 13, 2002, rehabilitation specialist Thomas Clark, who performed a reemployment benefit eligibility evaluation.
 Mr. Clark reported that the employee’s physician, Dr. Cobden, did not release the employee to return to his work at injury, or to any work
 performed for the ten years preceding the injury: stock clerk, sales clerk, sales route driver, tractor-trailer moving van helper, light truck driver, and dump truck driver.
  Based on the eligibility evaluation and Dr. Cobden’s restriction of the employee from his previous work, the RBA determined the employee was eligible for reemployment benefits on November 8, 2002.
  The employer began providing PPI benefits, and compensation under AS 23.30.041(k).
  

The employer had the employee examined to by Stephen Fuller, M.D., on January 13, 2003, who found positive Waddell’s signs and other non-anatomical pain responses.
  He diagnosed the employee with a resolved right shoulder strain, without permanent impairment.
  At our direction, orthopedic surgeon Larry Levine, M.D., performed a “second independent medical examination”
 of the employee on March 27, 2003.  Dr. Levine reported that the employee claimed to be severely restricted to by his right arm pain.
  He noted the employee offered his left hand to shake hands and held his right arm in a protected position.
  Dr. Levine reported that it was difficult to assess the employee's right shoulder due to his significant pain complaints.
  He diagnosed CRPS, and rated his condition with a 10 percent whole-person PPI under the AMA Guides.

The employer secured the services of a private investigator to surreptitiously videotape the employee on June 25, 2003, June 26, 2003, and June 27, 2003.  The videotape was filed with us on August 18, 2003.  The videotape shows the employee loading objects with his right hand into a boat in the back of a truck, using various tools with his right hand, swinging a baseball bat and throwing a ball with his right hand, and raising his hands above his head, all with no apparent discomfort.

The employer deposed the employee on August 4, 2003.  In his deposition, the employee testified he could exert no force with his right arm,
 and that he preferred to use his left hand for tools.
  He testified he did not raise his arm above his head, but kept it in close to his torso.
  He testified he did not use his right arm unless he had to do so,
 and that any use of that arm increases his discomfort level.
  The employee testified his physical limitations had not changed since, at least, early 2001.
  

At his deposition on August 7, 2003, Dr. Levine was shown the videotape of the employee, and responded that the employee’s presentation in the video was completely inconsistent with his presentation during the SIME examination.
  He felt the employee had not been truthful in his examination.
   Dr. Levine felt the employee did not have CRPS,
 suffered no more than two percent PPI from his work injury,
 needed no additional treatment, and could return to work as a retail clerk or retail store manager without accommodation.
  

Based on Dr. Levine’s release of the employee to return to work he performed during the ten years before his injury, the employer filed a Petition to modify the RBA eligibility determination on August 8, 2003.
  The employer filed a Controversion Notice on August 22, 2003, denying PPI benefits greater than two percent, denying future medical benefits, and denying future reemployment benefits.
 

After viewing the videotape, Dr. Roderer responded to a letter from the employer, indicating the employee did not suffer CRPS, could return to work as a retail store manager and sales clerk, and needed no additional physical therapy or radio frequency lesioning, no additional nerve blocks, and needed no psychological treatment.
  After viewing the videotape, Dr. Cobden responded to a questionnaire from the employer, indicating he now agreed with Dr. Levine’s revised rating of two percent PPI.
  Dr. Cobden diagnosed the employee with a resolved shoulder strain.
  He felt the employee had not been truthful with him.
  Dr. Cobden indicated the employee did not suffer CRPS, could return to work as a retail store manager and sales clerk, and needed no additional treatment.
  In the deposition on December 11, 2003, Dr. Fuller testified the employee’s upper right extremity had suffered no atrophy, and he had suffered neither suprascapular nerve injury nor CRPS.
  He testified the employee had suffered a shoulder strain, which resolved within four weeks of his work injury.
  He testified he employee’s reports of symptoms were inconsistent, and he felt the employee was not truthful.
 

In a prehearing conference on October 21, 2003, the Board designee set the employer’s petition for a hearing on January 15, 2004.
  The Prehearing Conference Summary also noted the employer was raising the issue of forfeiture of the employee’s benefits under AS 23.30.250(b) for fraudulent or misleading acts.  

At the hearing on January 15, 2004, the employer argued none of the physicians recommend additional medical treatment.  It argued the employee suffers no more than two percent PPI, based on the opinions of the employee’s treating physician and the SIME physician.  It asserted Drs. Cobden, Levine, and Fuller all have now released the employee to return to work as a sales clerk and retail store manager, positions he held during the ten years preceding his injury.  It argued the employee mislead the physicians and the employer in order to obtain additional benefits, and the employee’s benefits should be barred under AS 23.30.250(b).  The employer requested that we provide it an opportunity to submit an affidavit of benefits, costs, and legal fees it requests to have reimbursed under that section of the statute. 

The employee argued he still has pain, and argued he did not attempt to deceive the physicians.  He criticized the videotape, indicating it did not show the events preceding and succeeding the scenes taped.  He testified he was taking more pain medication at the time of the videotapes than usual.  He testified his use of tools on the boat caused him to suffer severe symptoms for some time following that activity.  He argued he continues to need various forms of conservative self-treatment.  He argued he should be entitled to PPI benefits based on the initial ratings of Dr. Levine or of Dr. Dineen.  He asserted he is unable to return to his previous work, and has signed up for classes at the Tanana Valley Campus of the University of Alaska, to begin his reemployment benefit plan.  During the hearing, we  observed that the employee moved his right arm freely, picked up objects with it, and occasionally tapped or struck the table with his right hand.  

In our decision and order, AWCB Decision No. 04-0025 (January 26, 2004), we found the employee’s answers during his deposition were flatly contradictory to his actions on the videotape, and inconsistent with our observation of his actions during the hearing.
  By the preponderance of the evidence available to us, we found his deposition answers were misleading and intended to perpetuate his benefits beyond the date of the deposition.  We found the benefits continued beyond the date of his deposition, based on his continued assertion of his symptoms and disability.  We concluded the employee’s benefits following August 4, 2003 are barred by AS 23.30.255(b).  

We modified the RBA determination of eligibility for reemployment benefits, and terminated those benefits.  We found the employee had a two-percent whole person PPI from his injury.  We found no evidence that additional medical treatment was reasonable or necessary.   We kept the record open to permit the employer to file and serve an affidavit concerning the requested reimbursement within 14 days following the filing of this decision and order.  The employee will have an opportunity to file and serve a response to that affidavit within seven days after the affidavit was served.  

The employer filed an Affidavit of Debbie Butler, the adjuster assigned to this claim, dated February 9, 2004.  In the affidavit, Ms. Butler itemized the payment of $4,377.56 in compensation under AS 23.30.041(k) since August 4, 2003, and $6,162.04 in medical benefits since that date.  The employer also filed an Affidavit of Costs and Fees on February 9, 2004, itemizing attorney hours and paralegal assistant hours expended after August 4, 2003, totaling $12,428.00, and other legal costs totaling $3,552.20.
  

The employee failed to respond to these filings.  We closed the record to consider the employer’s petition for reimbursement when we first met after the response period, February 26, 2004. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.250 provides, in part:

(b)  If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).

Alaska Supreme Court in Unocal v. DeNuptiis,
 found subsection (b) is restorative in nature, intended only to return both parties to the point they would have been had the fraud not occurred.
  Accordingly, the court held the “preponderance of the evidence” standard of proof from the Alaska Administrative Procedure Act
 applies to AS 23.30.250(b). 
  Accordingly, we here apply the “preponderance of the evidence” standard to the employer’s petition for reimbursement under AS 23.30.250(b).
  We also interpret that subsection to authorize forfeiture and reimbursement of only those benefits resulting from intentional false or misleading statements or representations.
 

In our January 29, 2004 decision and order we found, by the preponderance of the evidence available to us, that the employee’s deposition answers concerning his disability were misleading and intended to perpetuate his benefits beyond the date of the deposition.  We concluded the employee’s benefits following August 4, 2003 are barred by AS 23.30.255(b). 

The affidavit by the workers’compensation insurance adjuster itemizes the payment of $4,377.56 in compensation under AS 23.30.041(k) since August 4, 2003, and $6,162.04 in medical benefits since that date.  Because we found the employee’s deception related to his disability, AS 23.30.250(b) operates to forfeit his time-loss and rehabilitation benefits following August 4, 2003.  In our decision and order we found the employee was due no additional medical treatment as of January 29, 2004, the date of the order.  We made no findings concerning fraudulently-obtained medical care.  Accordingly, we will order reimbursement of the $4,377.56 in compensation under AS 23.30.041(k) received by the employee since August 4, 2003.  

The employer also filed an Affidavit of Costs and Fees.  AS 23.30.250(b) provides for the award of reasonable costs and attorney fees incurred by pursuing the reimbursement of benefits.  We have reviewed the itemized attorney hours and costs.  We find them reasonable and we will order the employee to pay the employer $12,428.00 in fees and $3,552.20 in costs.

ORDER

1.
Under AS 23.30.250(b), we order the employee to reimburse the employer $4,377.56 in compensation under AS 23.30.041(k).

2.
Under AS 23.30.250(b), we order the employee to reimburse the employer $12,428.00 in reasonable attorney fees and $3,552.20 in legal costs.

Dated at Fairbanks, Alaska this 1st day of March, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                






John Giuchici,  Member







____________________________                                  






Dorothy Bradshaw,  Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICKY A. WEBB employee / respondent; v. BROWN & SONS AUTO PARTS, INC., employer; AMERICAN HOME ASSURANCE CO., insurer / petitioners; Case No. 200015967; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of March, 2004.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk
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