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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JAMES P. RYAN, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

CITY & BOROUGH OF JUNEAU,

                                                  Employer and

                                                  Insurer,

                                                            Defendant.

	)

)
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  199811503
        AWCB Decision No. 04-0052  

         Filed with AWCB Juneau, Alaska

         on  March  2,  2004


            On February 10, 2004, at Juneau, Alaska, the Alaska Workers’ Compensation Board heard the employee’s claim for additional permanent partial impairment (PPI), penalty and attorney fees and costs.  The employee appeared in person and was represented by William G. Ruddy, attorney at law.  The employer was represented by T. G. Batchelor, attorney at law.   The record closed on February 18, 2004 upon receipt of the employer’s comments regarding the employee’s claim for attorney fees and costs.


ISSUES
1. What is the proper PPI rating for the employee’s injury?

2. Is the employee entitled to an additional PPI amount for pain associated with  his injury and subsequent treatment?

3. Is the employee entitled to a 25% penalty for late payment of PPI?

4. Is the employee entitled to interest due to late payment of PPI?

5. Is the employee entitled to attorney fees and costs?


SUMMARY OF THE EVIDENCE

On June 23, 1998, the employee, an equipment operator at the Juneau airport, was injured when a piece of metal from equipment he was repairing flew loose and struck him in the right eye.
 The piece of metal was .2 x.2 cm.
  The employee was 38 years old at the time of the injury.  He was treated at Bartlett Regional Hospital by Robert Breffeilh, M.D., an ophthalmologist, who operated to remove the piece of metal from the employee’s eye the same day of the injury. 


The employer accepted the claim and began providing time loss and medical coverage.
  The employee continued to treat with Dr. Brefffeilh.  He underwent another surgery at the University of Washington Medical Center in Seattle, Washington for removal of scar tissue, scleral buckling and retinal reattachment on October 16, 1998.  On June 29, 1999, Dr. Breffeilh performed a third surgery at Bartlett Regional Hospital to insert an artificial lens.  Several months later, the employee saw Elaine Chung, M.D., in Seattle on August 9, 1999.  It was determined that the lens was not properly seated.  A fourth surgery was performed November 11, 2000 at Bartlett Regional Hospital by Dr. Breffeilh.  This procedure was to straighten the eye muscles and attempt to reduce the employee’s double vision.  This surgery improved the employee’s condition but he was still left with serious visual limitations.


The employee received several PPI ratings.  The first was done by Dr. Breffeilh on May 29, 2002.
  According to Dr. Breffeilh, the employee’s eye condition was relatively stable after his last surgery.  However, he continued to notice significant glare and decreased contrast sensitivity.
  Using the American Medical Association Guides to Evaluation of Permanent Impairment (Fifth Edition), Dr. Breffielh gave the employee a 45% impairment of the whole person.


The employer controverted the employee’s PPI rating on June 25, 2002 based on its report from Douglas Meier, M.D., an ophthalmologist.
  Dr. Meier reviewed the report of Dr. Breffielh on  June 25, 2002 at the request of the employer in order to evaluate the level of impairment.
  He reviewed the records and concluded that the employee had a 24% impairment rating.
  The employee was examined at the request of the employer by Dr. Meier who filed another report on his condition dated November 22, 2002.
  He concluded that the employee experienced a 25% loss of the visual system and a 24% whole person impairment.
 He relied on additional information such as measuring near acuity and monocular visual fields as well as diplopia fields which was information not reflected or properly analyzed in Dr. Breffielh’s report.
 Some of the information needed to do a PPI rating under the AMA Guides is not available in Juneau.
  He also concluded that the employee’s disability rating would be the same whether the AMA Guides (Fourth Edition) or AMA Guides (Fifth Edition) was used.

             The employee filed a workers’ compensation claim on August 8, 2002.
  The employer filed its answer claiming 24% PPI and denying penalties and interest.
 A prehearing conference was held on September 10, 2002 at which time the employer offered to make bi-weekly payments to the employee of PPI to the employee and he accepted.
  Thereafter, between September 12, 2002 and December 4, 2002, the employer paid the employee $6,775.00.


Because a disagreement existed between Dr. Breffeilh’s and Dr. Meier’s ratings, the employee was seen for a Second Independent Medical Evaluation (SIME) by Michael P. Berg, M.D., an ophthalmologist, of Spokane, Washington.  Dr. Berg reviewed the employee’s medical records and performed a physical examination.  He concluded that the employee suffered from an impairment of 24%.
  He used basically the same approach utilized by Dr. Meier.


The employee submitted an affidavit regarding his condition.
  He testified regarding the circumstances of his injury and subsequent treatment.   The employee was off work after the incident for about seven weeks and then returned to work until his second surgery after which he was off work for eight weeks.  He also recounted an episode connected to his third surgery where he was awakened from surgery, without anesthesia, and required to move his eye so the surgeon could complete the operation.  The employee testified that this incident caused him a great deal of pain.  After the third surgery, the employee went back to work after a week at light duty with no driving.  Throughout his recovery, the employee experienced double vision which, in turn, caused frequent headaches. The employee had another surgery November 30, 2000 to correct the implanted lens. This surgery resulted in improved vision. He returned to work after a week after this surgery. However, the employee is still required to wear corrective lenses and still has distorted vision.  He still experiences eye aches and headaches.  He also has lost his depth perception which interferes with his operation of heavy machinery at work. Since the injury, the employee has moved to a more supervisory position which requires him to operate equipment less often.
 Dr. Breffeilh notes that during the employee’s period of recouperation, he experienced considerable discomfort over the four year period.
 However, Dr. Breffeilh did not perform an assessment under the AMA Guides for the employee’s separate PPI claim for pain.
  The employee retained counsel after he was not being paid by the employer.


The employee also testified at the hearing.  His eye is always uncomfortable.   He suffers from headaches and double vision.  His ability to drive is impaired.  He avoids driving at night.

I.  Employee’s Position

The employee contends that he is entitled to a 35% PPI rating
or a 45% rating based on Dr. Breffeilh’s May 29, 2002 rating.
 The employee also contends that the employee is entitled to a 25% penalty as the employer did not pay the 24% lump sum in September, 2002 but delayed payment until December 11, 2002 pursuant to AS 23.30.155(e) which provides that “if any installment of compensation payable without an award is not paid within seven days after it becomes due, then there shall be added to the unpaid installment an amount equal to 25%.”
  The employee also seeks 3% additional payment for  pain associated with the circumstances of his injury.
  Finally, the employee seeks payment of attorney fees as the employee only sought out counsel after the employer stopped paying benefits.

II. Employer’s Position

The employer contends the employee reached medical stability in 2001 after receiving considerable treatment to rehabilitate his eye.  The employer maintains that Drs. Meier and Berg have both concluded that the proper PPI rating should be 24% and this figure should be accepted.  The employer disagrees with any penalty being imposed for delay in payment of the lump sum PPI to the employee explaining that the employer was still in the process of assessing the proper level of PPI and had offered to pay the employee PPI at a biweekly rate on an interim basis pending clarification of the proper level of PPI.
 The employer also maintains that the employee is not entitled to an additional amount of PPI based on pain as the AMA Guides already have taken pain into account.
  Finally, in its “Response to Employee’s Attorney Fee Request”, the employer maintains that the employer did not aggressively contest this case and therefore attorney fees should be governed by the terms of AS 23.30.145(a).  It urges that attorney fees should be allowed only in connection with the issues on which the employee prevailed.  It argues that the employee is entitled only to the statutory minimum fees based on awards controverted and awarded under AS 23.30.145(a).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Employee’s PPI Claim

The employee raises two issues related to PPI.  The first  has to do with the proper level of PPI for his injury.  The second issue relates to whether he is entitled to additional PPI due to pain associated with his injury and subsequent treatment.

II.  Applicable Law

The insured worker is afforded a presumption that all benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the employer's evidence is examined in isolation.


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
 "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of approving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the trier of fact that the asserted facts are probably true.

III.  Presumption Analysis

Applying the presumption analysis to the case at hand, we find that when the employee was injured and received emergency treatment from Dr. Breiffeilh, a preliminary link between work and the employee’s injury was established and the presumption of compensability was raised.


Turning to the second stage of the presumption analysis, we find the employer has never really challenged the need for treatment or that work related factors were a substantial cause of the employee’s injury or disability.  The employer has challenged the amount of the PPI rating.  Therefore, we find that the employer has not overcome the presumption of compensability and the employee’s claim is compensable.  The remaining issues have to do with the proper level of PPI.


The employee claims that Dr. Breiffeilh’s rating of 45% is correct and that when he is given an additional 3% in connection with pain he experienced, he is entitled to a total PPI rating of 48%.


The employer’s physicians maintain that the maximum the employee can receive for an eye injury of the type sustained by the employee is 24%.


After review of the evidence and argument of the parties, we find that the employer is correct that the maximum the employee can receive for an eye injury of the type he sustained under the AMA Guides (Fifth Edition) is 24%.  This conclusion is based on the opinions of Drs. Meier and Berg who rendered opinions giving the employee a rating which represents the amount under the AMA Guides (Fifth Edition) for loss of an eye.  We find their result most closely approximates the employee’s condition.  Their application of the AMA Guides (5th Edition) represents use of the correct data and procedures in measuring the employee’s loss due to the injury.  For the purposes of this decision, we adopt the June 26 and November 22, 2002 reports of Dr. Meier and the SIME report of Dr. Berg as the basis for our finding that the 24% PPI rating is appropriate in this case. 

IV.  Additional PPI for Pain

The employee claims that he is entitled to additional PPI based upon unusual pain associated with his injury above and beyond what is built in to the PPI rating for the type of injury he sustained.  In particular, he cites an incident when he was awakened during a long surgery and asked to move his eye from side to side to facilitate the surgical procedure.  The employee claims that this incident caused him excruciating pain and that he should be compensated for pain beyond what is normally experienced with his type of injury.


The employer responds that a pain component is built in to each PPI rating.  As the employee has already been compensated for the pain he experienced due to his injury, he is not entitled to an additional 3% for the pain he experienced.


The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.
  Applying the presumption analysis to the employee’s claim for additional PPI, we find that the employee’s testimony and the comments of Dr. Breffeilh, the employee’s treating physician and particularly his letter of February 3, 2004, are sufficient to raise the presumption of compensability with regard to the employee’s PPI claim based on pain.  As the employee has established the presumption of compensability, the burden shifts to the employer to rebut this with substantial evidence. We find the opinions of Dr. Berg and Dr. Meier rebut the presumption as they establish that a pain component is built into the existing PPI rating.  In addition, we find that the AMA Guides which allow for PPI based on pain are to be used only in rare circumstances.  We further find that even if the employer had not rebutted the presumption raised by the employee as to additional PPI based on pain, the employee also has not established by a preponderance of the evidence at the third stage of the presumption analysis that he is entitled to additional PPI based on pain associated with his injury.  


After review of the evidence and argument advanced by the parties, we find that the employee, while experiencing an extremely painful injury and recovery has not established pain which would entitled him to compensation beyond the 24% level.  The employee bears the burden of proving all the elements of the claim by a preponderance of the evidence.
 We find that he has not established the rare circumstances which would warrant the application of additional PPI for pain.  We note in reaching this conclusion that the application of the additional pain provisions found in the AMA Guides (Fifth Edition) are to be applied rarely.  We also note that his rating of 24% already takes into account pain associated with his type of injury.
  Under these circumstances, we do not find that the employee has established unusual circumstances such as would warrant addition of 3% PPI over and above what the employee has already received.  He has not established his claim for additional PPI by a preponderance of the evidence.  He has not submitted any doctor’s statement which includes a separate rating for pain as described under the AMA Guides.

V.  Penalty on Late Paid PPI
AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(d) . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under(d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

In this case, the prehearing conference summary of September 10, 2002
 indicates that the employer will begin to make bi weekly payments on the PPI lump sum owed to the employee.  The employee agreed at that time to the biweekly payments as he was not represented by counsel.   Later, on December 11, 2002, the employer paid the employee the 24% lump sum of $25,624.00.  We find that this payment was due September 12, 2002 and the employee is entitled to a 25% penalty for late payment  pursuant to AS 23.30.155(e).  We find that as of Dr. Meier’s June 25, 2002 report, the employer knew the employee would have at least a 24% PPI rating.

VI.  Interest

Our regulation 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due. See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).


8 AAC 45.142, governing the payment of interest states, in part:


(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


(b) The employer shall pay the interest ... (3) on late‑paid medical benefits to (A) the employee ..., if the employee has paid the provider or medical benefits; ...(C) to the provider if the medical benefits have not been paid.


Applying these provisions to the instant case, we find that the employer owes the employee interest on the late paid PPI for the period from September 12, 2002 to December 11, 2002 when the lump sum of PPI was paid.  

VII.  Attorney Fees

We next consider the employee’s amended request for attorney’s fees.  AS 23.30.145 provides in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonably attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Subsection 145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.


We have reviewed the employee’s counsel’s detailed account of time spent in preparation of this case.  We note that the employee retained counsel as he was not being paid by the employer. We further note that at hearing, he reduced his claim for services from $350.00 per hour to $195.00 per hour.  We find that the employee has been partially successful as to his PPI claim, and successful as to his claims for penalty and interest.  We also considered the nature, length and complexity of the services performed, particularly involving analysis of the AMA Guides as well as the amount of the benefits involved.  We disagree with the comments of the employer in its “Response to the Employee’s Fee Request” that the analysis of the correct PPI rating in this case did not involve complexity.  We believe it was a complex matter that justifies award of attorney fees in this case.  However, the employer also points out the absence of an affidavit from employee’s counsel as required by 8 AAC 45.180(d)(1).   Under these circumstances, we find that an award of $6776.25 is appropriate based on 34.75 hours times the employee’s attorney’s amended rate of $195.00 per hour.  We find that the failure to include an affidavit with his “Professional Services” document was an over sight and should not be construed to require recovery of attorney fees under AS 23.30.145(a).  We believe the oversight amounts to good cause to excuse failure to comply with 8 AAC 45.180(d)(1).   We authorize the employee’s counsel to submit the affidavit to the Board within two weeks of the date of this order.  We will associate it with the “Professional Services” document offered at hearing which details hours expended on the case and types of services performed.


ORDER
1. The proper level of PPI associated with the employee’s eye injury is 24%.

2. The employee is not entitled to additional PPI for pain associated with his injury as the pain aspect of his injury is already part of the existing PPI rating.

3. The employee is entitled to a 25% penalty for late payment of PPI which

      was due on September 12, 2002 but not actually paid until December 11, 2002.


4.   The employee is entitled to interest on the late paid PPI pursuant to 8 AAC          

                   45.142.

            5.   The employee is entitled to attorney fees computed at the stipulated rate

of $195.00 per hour for 34.75 hours for a total of $6776.25.  The employee’s counsel is authorized to file an affidavit to supplement the “Professional Services” document to conform with 8 AAC 45.180(d)(1)  with the Board within two weeks from the date of this order.


Dated at Anchorage, Alaska this 2nd day of March, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rosemary Foster, Designated Chair







____________________________                                






Richard Behrends, Member






            ____________________________                                  






Jay Rhodes, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

             Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

              I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES P. RYAN, employee / applicant v. CITY & BOROUGH OF JUNEAU, employer and insurer / defendant; Case No. 199811503; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  2nd day of March, 2004.                              

    

                                                                                  ______________________________

      

                                                             Robin Burns, Clerk
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