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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ABDUL K. ADEPOJU, 

                                                  Employee, 

                                                            Respondent,

                                                   v. 

FRED MEYER INC. OF ALASKA,

                         (Self-insured)  Employer,

                                                            Petitioner.
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)
	        FINAL, in part, and 

        INTERLOCUTORY, in part,

        DECISION AND ORDER

        AWCB Case No.  200014082
        AWCB Decision No. 04-0055 

         Filed with AWCB Fairbanks, Alaska

         on March 3, 2004



We heard the employer’s Petition to Disqualify SIME
 Physician, neurosurgeon Bruce McCormack, M.D., and its petition to approve a proposed compromise and release (“C&R”) agreement, on February 27, 2004, in Fairbanks, Alaska.  Peter Stepovich, paralegal assistant to attorney Michael Stepovich represented the employee.  Attorney Paul Hoffman represented the self-insured employer.  We heard this petition as a two-member panel,
 and closed the record at the hearing’s conclusion on February 27, 2004.

ISSUES

1.
Shall we strike the SIME report and deposition of Dr. McCormack from the record concerning the employee’s claims?

2.
Shall we approve a proposed C&R agreement under AS 23.30.012, approving a lump-sum settlement in exchange for the waiver of the employee’s claims?

3.
Shall we award the employee reasonable legal costs, including paralegal assistant costs, under AS 23.30.145(b)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

Our initial decision and order on this claim, AWCB Decision No. 02-0251 (December 5, 2002) , summarized the evidence and history of the case as follows:

The employee developed neck and shoulder pain using a broken meat slicer while working as a deli worker for the employer on or about June 19, 2000.  Neurosurgeon Timothy Cohen performed laminectomy and fusion surgery on the employee from C3 through C6 on June 21, 2000 in Providence Hospital in Anchorage, Alaska.
  In a report on July 8, 2000, Dr. Cohen found the employee’s work caused a spinal cord contusion, aggravating his pre-existing neck problems.
  The employee completed a Report of Occupational Injury or Illness on July 26, 2000.  The employer accepted the compensability of the employee’s injury, and provided temporary total disability (“TTD”) benefits and medical benefits under the Alaska Workers’ Compensation Act.

The employee remained hospitalized for a month, then underwent six weeks of physical rehabilitation, before returning to his home in Fairbanks.  The employee recovered to the point of using a cane to walk (or a wheelchair)
, caring for himself, and driving.
    

At the request of the employer,  Patrick Radecki, M.D. and neurologist Thomas Rosenbaum, M.D., examined the employee.  In the employer’s medical examination (“EME”) reports, Drs. Radecki and Rosenbaum found the employee’s cervical condition pre-existed his work with the employer, and that condition was not permanently aggravated by that work.
  Dr. Radecki noted the employee had suffered whiplash in an auto accident on December 24, 1984.
  Dr. Rosenbaum noted he suffered neck injury on July 28, 1989 while working on the Exxon Valdez oil spill clean up.
  The later accident resulted in a Longshore and Harbor Workers’ Compensation claim.
  The employee underwent a discectomy and interbody fusion at C5-C6 and C6-C7 by Young Ha, M.D., on December 18, 1989.
  Dr. Rosenbaum suggested that these fusions could produce increased stress at the cervical levels above and below the 1989 surgery, resulting in the employee’s present condition.
 

Based on the EME reports, the employer filed a Controversion Notice on June 12, 2001, terminating all benefits to the employee.  The employee filed a Workers’ Compensation Claim on June 26, 2001, requesting TTD benefits and medical benefits.  

The parties submitted a proposed C&R for our review in a hearing on November 14, 2002, noting that the compensability of the entire claim was in dispute, and proposing to dismiss all the employee’s claims in exchange for a lump-sum payment of $85,000.00.  The C&R allocated $20,000.00 of this sum to past medical treatment $29,700.00 to future medical treatment; $22,000.00 to providing medical appliances, such as canes, walkers, and wheel chairs; and $13,300.00 to vocational rehabilitation expenses that may be incurred by the employee in the future.  

The employee wrote at the bottom of each page of the C&R: “I do not agree with the contents of this page.”  Nevertheless, the employee did sign the proposed C&R.  In the hearing, the employee testified he did not agree with the contents of the C&R, but that the dispute over his claim had been emotionally oppressive, and that he wanted to settle the matter and put it behind him.  At the conclusion of the hearing, we agreed to consider the proposed C&R under AS 23.30.012.
 

In our December 5, 2002 decision, we found that additional evidence concerning (1) the work-relatedness of the employee's condition, (2) the medical stability of any work-related aggravation of those conditions, (3) the degree of any possible permanent impairment from a work-related condition, and (4) whether a work-related injury or aggravation of his conditions resulted in permanent disability from work were necessary to evaluating and weighing the rights of the parties, under AS 23.30.135(a) and AS 23.30.012, in our review of the proposed C&R.  Consequently, we exercised our discretion under AS 23.30.012, AS 23.30.110(g), AS 23.30.155(h), and 8 AAC 45.090(b) to order an examination concerning those issues.
  

We directed our board designee, Workers' Compensation Officer Sandra Stuller, to identify and select a physician specializing in neurosurgery from our list of independent physicians,
 in accord with the procedure in 8 AAC 45.092(e).
  We directed Ms. Stuller to arrange the examination with the parties in accord with 8 AAC 45.092(h).  We retained jurisdiction over the proposed C&R, pending receipt and consideration of the report of the medical examination in conjunction with the full record.

Ms. Stuller selected Dr. McCormack to perform the examination.  Dr. McCormack examined the employee on May 14, 2003, and issued his report on the same day.  He issued an addendum report on July 15, 2003, rating the employee under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (“AMA Guides”).  In his May 14, 2003 report, Dr. McCormack indicated he reviewed two volumes of the employee’s medical records and radiographic studies, took a history from the employee, and physically examined him.

Dr. McCormack felt the employee’s spinal cord contusion more probably than not was caused by his work with the meat slicer.
  He felt the employee’s 1990 vertebral fusion transferred stress to the cervical discs above and below the fusion, rendering him more susceptible to the contusion of his spinal cord and the resulting paralysis.
  Dr. McCormack found the history provided by the employee to be credible and consistent with his injuries.
  He believed the employee was medically stable, and needed no additional surgery.
   In a July 15, 2003 addendum report, Dr. McCormack rated the employee with a 77 percent whole-person permanent partial impairment (“PPI”) rating under the AMA Guides.

The employer sent a copy of Dr. McCormack’s May 14, 2003 report to Dr. Rosenbaum, for his review.  Dr. Rosenbaum reiterated his opinion that the employee’s condition results from the natural degenerative process of his pre-existing injury and surgery.
  He did not believe the use of the meat slicer provides a mechanism of injury for his spinal condition.

The employer deposed Dr. McCormack on July 25, 2003.  The employer filed a Petition to Disqualify SIME Physician on August 22, 2003, asserting that Dr. McCormack is not impartial or independent, as required by our statute, regulations, and the preamble to the 1988 amendments to the Alaska Workers’ Compensation Act.
  In a prehearing conference on January 22, 2004, the Board Designee set the employer’s petition for a hearing on February 27, 2004, along with the issue of our continuing jurisdiction over the C&R.

At the hearing on February 27, 2004, the employee testified concerning his injury, and the extent of his disability.  He demonstrated the motion he used to operate the broken meat slicer, indicating he performed this task  for two to three hours at the end of each work shift.  He testified he signed the C&R because he was emotionally exhausted from the struggle to obtain his benefits, but that the C&R is not really in his best interest.  He testified he does not want the C&R approved.

At the hearing, and in its brief, the employer asserted an SIME physician must be impartial,
 and is an expert witness who must meet the standards of Alaska Rule of Evidence 702(a).  The employer argued Dr. McCormack admitted in his deposition that he based his opinion on his belief in the credibility of the employee.
  It argued credibility determinations are the Board’s responsibility, and outside an SIME physician’s expertise or authority.  

The employer argued the physician lacked critical information about the mechanism of injury, not knowing how a meat slicer actually operates.
  It argued Dr. McCormack overstated the conclusions in his report in favor of the employee, betraying a lack of impartiality.  

The employer noted Dr. McCormack’s practice is actually overwhelmingly the treatment of patients, not independent medical examination.  It noted Dr. McCormack admitted in his deposition that when he is called to testify concerning one of his patients, he would be advocating for that patient.
  The employer argued Dr. McCormack is again advocating for an injured individual. 

The employer also asserted that in the deposition Dr. McCormack refused to give fair and impartial responses to the employer’s hypothetical questions, which assumed the meat slicer had been repaired and the employee was not using it at the time of his alleged injury,
 based on a report by private investigator Mark Lutz.
  Instead, Dr. McCormack chose to rely on the history provided by the employee in his responses.
  The employer argued that the employee’s representative asserted multiple improper objections to the employer’s hypothetical questions, encouraging the physician to fail in his duty to provide fair and impartial responses, so the employee should not now be permitted to object to the petition to eliminate the deposition testimony and Dr. McCormack’s report.  Because Dr. McCormack is not impartial in his evaluation and report, because he did not meet the valid standards expected of expert witnesses, and because he refused to give fair and impartial responses to the employer’s questions, the employer argued his reports and deposition must be stricken, and not considered a part of the record.  

The employer also argued we have retained jurisdiction over the proposed C&R from our December 5, 2003 decision and order.  It asserts that the reports of Dr. Ha, Dr. Rosenbaum, Dr. Radecki, Dr. Cohen, Hunter Judkins, M.D., and James Foelsch, M.D., do not support the claim against the employer; nor does the investigative report of Mr. Lutz.  The employer argued the employee has a very limited chance of success if he litigates his claim, and our approval of the C&R is in his best interest.  It also argued that the employee has objected to the admission of records of four physicians, necessitating costly depositions, so the approval of the C&R would limit expenses and be in the employer’s interest.  The employer urged us to approve the C&R as in the employee’s best interests, despite the employee’s present misgivings, in accord with Cole v. Ketchikan Pulp.
  The employer argued that if we reject the C&R because the employee is entitled to more, or because he is entitled to nothing, we have prejudged the case, and we should not hear the merits of the employee’s claim.  Because this is an interlocutory proceeding, the employer objected to the award of any of the claimed legal costs.  

In the hearing, the employee argued the employer’s complaints are subjective; in actuality the employer is simply displeased with the results of the examination.  He argued that Dr. McCormack was thorough and professional in his reports and in his deposition.  He argued that taking a history is an integral part of a professional examination.  He noted that Dr. McCormack did not simply rely on his credibility, but correlated the history, physical examination, radiographic studies, and medical record, finding them consistent.  He argued the employer’s hypothetical questions during the deposition were extremely long and convoluted (from page 6 to page 14), and not based on facts in evidence.  He asserted the physician did actually answer the hypothetical on page 13.  He argued there is no basis on which to strike Dr. McCormack’s reports or testimony.

He argued our regulations require us to presume the waiver of future medical benefits is not in the best interest of an injured worker.  The proposed C&R waives medical benefits.  He argued he was under stress and wanted to end the litigation when he signed the C&R.  He feels it is not now in his best interest, and requested us to reject it.

The employee filed an affidavit of attorney fees and paralegal assistant costs, on February 23, 2004.  The affidavit itemizes 1.3 hours in attorney fees at $200.00 per hour, totaling $260.00.  The affidavit itemizes 19.9 hours in paralegal assistant costs at $100.00 per hour, totaling $1,990.00.  The employee argued he was forced to defend the medical record supporting his claims by the employer’s petition, and should be awarded all fees and costs incurred in this proceeding. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. WHETHER TO STRIKE THE REPORTS AND DEPOSITION OF DR. MCCORMACK

AS 23.30.112 provides, in part, that an: "agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement."   We directed the Board Designee to arrange the selection of, and examination by, a neurosurgeon who had not been retained by either the employer or the employee, in order to shed additional light on the employee’s claim and the proposed C&R.

Our statute and our case law strongly favor the development of an inclusive medical record for our consideration.  Under AS 23.30.107(a), an employee must release all evidence “relative” to the injury.  Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing medical evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized." 
  If a party unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, we have determined we have the authority to dismiss claims or petitions if a party willfully obstructs discovery.
  AS 23.30.095(e) grants employers the right to have injured workers examined by physicians of the employers’ choosing.  Also, the statute specifically grants the Board authority to order additional examinations to shed light on disputed claims, and to fully develop a record.

On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.

Considering the statutory provisions and case law discussed above, we conclude that our record should be open to all evidence “relative” to a claim.
  That is, all evidence relevant or necessary to the resolution of the claim.
  This evidence is to be winnowed in the adversarial process of cross-examination and weighing in a hearing before the Board.
  

We have examined the reports and deposition of Dr. McCormack, and considered the employer’s criticisms of that physician and his report.  We find his report is clearly evidence “relative” to the employee’s claim.
  We cannot find Dr. McCormack’s report is cumulative, repetitious, irrelevant, or non-material.  We find it is the sort of evidence we must weigh and consider in resolving the disputes and ascertaining the rights of the parties.
  The employer’s criticisms of the reports and testimony of this physician should be used to winnow this evidence in the adversarial process of cross-examination and argument in any hearings concerning the merits of the employee’s claims.  Accordingly, we will deny the employee’s petition to strike the reports and deposition.   

II. SHALL WE APPROVE THE PROPOSED C&R?

AS 23.30.012 provides for our review of settlement agreements:


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  

Our regulation, 8 AAC 45.160(e), provides, in part:


Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests.... 

In Olsen Logging Co. v. Lawson,
 the Court noted that under AS 23.30.012, approved settlement agreements "have the same legal effect as awards, except that they are more difficult to set aside."
  In Clark v. Municipality of Anchorage,
 the Alaska Supreme Court directed us to carefully consider settlement agreements, noting that courts treat releases of this type differently than they would a simple release of tort liability.  We have consistently followed the court's instruction, providing close scrutiny of the settlement and waiver of workers' compensation benefits.
  Additionally, AS 23.30.135 places an affirmative burden on us to determine the rights of the parties.  Although an employee's belief about whether the settlement is in his or her best interest is not controlling, we do consider it as one piece of evidence in reaching our decision.
  

AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  This presumption also applies to claims for continuing medical benefits.
  In combination with the presumption of compensability at AS 23.30.120, 8 AAC 45.160 requires us to presume a waiver of medical benefits and reemployment benefits are not in the employee’s best interest.  Also, AS 23.30.012 requires us to approve a waiver of permanent benefits for a lump-sum payment only if the record demonstrates the settlement is in the employee’s best interest.

In the instant case, the explicit opinion of two of the employee’s treating physicians and of Dr. McCormack, is that the employee’s work in 2000 aggravated his cervical condition, producing his disability.  We find this is clearly sufficient evidence to raise the presumption of the compensability of the employee’s claims under AS 23.30.120.

The record of this case is not yet fully developed.  For example, in the hearing the employer referred to four depositions of physicians being scheduled.  Based on our initial review of the present record, we cannot clearly find the waiver of the employee’s medical benefits, the waiver of his reemployment benefits, or the reduction of his benefits to a lump sum disbursement, is in his best interest.  Accordingly, under AS 23.30.012, we decline to approve the proposed C&R.  

III.
ATTORNEY FEES AND PARALEGAL ASSISTANT COSTS 

AS 23.30.145 provides, in part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180 provides, in part:


(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating 
that the costs are correct and that the costs were incurred in connection with the claim. .  The following costs will, in the board’s discretion, be awarded to an applicant:



. . . .


(14)  fees for the services of a paralegal or law clerk . . . .

We find the payment of the benefits claimed by the employee has been resisted by the action of the employer.
  Although the parties arrived at a proposed C&R agreement over a year ago, the employee now repudiates the C&R, and seeks to have it denied because the C&R would waive his claims, limit his recovery to a settlement amount, and terminate his entitlement to any additional benefits.  The employee retained legal representation in the successful defense of his claims from termination under the C&R.  The employee seeks an award of attorney fees and paralegal assistant costs under subsection 145(b) for the benefits protected.  We denied the C&R, affecting the substantive rights of the parties.  Consequently, this is a final decision (concerning that issue) and we can award legal fees and costs.
  

Subsection 145(b) requires the award of an attorney's fee and costs to be reasonable.  We have examined the record of this case, and the employee's written itemization of attorney fees and paralegal assistant costs.  The employee’s fee affidavit itemizes $260.00 in attorney fees and $1,990.00 in paralegal assistant costs expended on the defense of the employee’s claims in this workers’ compensation proceeding.  Now, having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the amount of benefits resulting from the services obtained, we find the above-mentioned attorney fees were reasonable for the employee’s successful defense of his claims from termination.  We will award a total of $260.00 in reasonable attorney fees and $1,990.00 in paralegal assistant costs, under AS 23.30.145(b).  

IV.
WHETHER TO RECUSE THE BOARD PANEL

In the employer’s brief, it argued this panel of the Alaska Workers’ Compensation Board should not hear any cases regarding the merits of the employee’s claims, if the panel did not approve the proposed C&R.  The Alaska Administrative Procedure Act, at AS 44.62.450(c), governs the recusal of hearing officers and agency members in administrative hearings.  We will retain jurisdiction over this issue, permitting the employer to assert this argument in any hearings in the future, if the issue becomes ripe for consideration.

ORDER

1.
The employer’s Petition to Disqualify SIME Physician, is denied and dismissed.

2.
The employer’s petition to approve the proposed C&R, under AS 23.30.012, is  denied.

3.
The employee is entitled to $260.00 in reasonable attorney fees and $1,990.00 in paralegal assistant costs, under AS 23.30.145(b).

4.
We retain jurisdiction over the employer’s potential request, under AS 44.62.450(c), to recuse panel members from future hearings on the employee’s claims.

Dated at Fairbanks, Alaska this 3rd day of March, 2004.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,  Designated Chairman
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Dorothy Bradshaw,  Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Final, in part, and Interlocutory, in part, Decision and Order in the matter of ABDUL K. ADEPOJU employee / respondent; v. FRED MEYER INC. OF ALASKA, self-insured employer / petitioner; Case No. 200014082; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 3rd day of March, 2004.
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