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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                              Juneau, Alaska 99802-5512

	DAYLE E. BECK, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

BEN A. THOMAS, INC.,

                                                  Employer,

And

ACE FIRE UNDERWRITERS

INSURANCE COMPANY,

                                                  Insurer,

                                                            Defendants.
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	     SUPPLEMENTARY ORDER

    AWCB Case No.  200128319
    AWCB Decision No.  04-0064  

     Filed with AWCB Juneau, Alaska 

     on March 16, 2004


           We heard the employee’s claim for an order of default based upon the employer’s alleged failure to pay medical benefits as required under AWCB Decision No. 03-0219, issued  September 10, 2003.  The employee also seeks Temporary Total Disability (TTD) from August 19, 2002 at the rate of $721.53 per week.  The employee seeks determination as to his compensation rate, penalties, interest and attorney fees and costs.  At the hearing, the employer filed a petition to modify the September 10, 2003 decision based on a mistake as to the date the employee was aware of his injury.  The employee was represented by Tim MacMillan, attorney at law.  The employer was represented by Allen E. Tesche, attorney at law.  The record closed at the conclusion of the hearing.


ISSUES

1.
Is the employee entitled to a default order regarding pending medical expenses?

2. Is the employee entitled to a compensation rate determination?

3. Is the employee entitled to TTD from August 19, 2002 forward at the rate of $721.53 per week?

4. Is the employee entitled to penalties on unpaid benefits?

5. Is the employee entitled to interest on unpaid benefits?

6. Is the employee entitled to attorney fees and costs?


SUMMARY OF THE EVIDENCE

This is a proceeding in which the employee seeks a default order against the employer for not paying benefits as directed by AWCB Decision No. 03-0219 issued September 10, 2003, hereafter referred to as “Beck I”.   That case involved a last injurious exposure determination in which the employee suffered carpal tunnel syndrome and the question concerned which of several employers would be held responsible for his injuries.  The decision concluded that the employer, Ben A. Thomas, Inc., was responsible for the employee’s medical expenses and related transportation costs as well as interest on late-paid benefits.  In addition, the other employers were held to be entitled to attorney fees and costs from Ben A. Thomas, Inc. under AS 23.30.155(d).


On October 1, 2003, the Board issued its Decision and Order on Reconsideration, AWCB Decision No. 03-240, hereafter referred to as “Beck II”.  In this order, the Board granted reconsideration of “Beck I” and granted the employee’s petition for attorney fees and costs against Ben A. Thomas, Inc.


Ben Thomas appealed the Board’s decision finding that it was responsible.  On October 6, 2003, the Superior Court stayed all proceedings pending appeal, effective September 24, 2003.
  Judgment on the appeal was to be stayed pending appeal and an appropriate supercedeas bond is filed in accordance with Appellate Rules.  The order was nunc pro tunc to September 24, 2003.  On November 6, 2003 a “Stipulation to Dismiss Appeal” was entered in the Superior Court appeal.


On December 1, 2003, the employee filed a petition with the Board claiming that the employer refused to pay benefits despite the Board decision finding it responsible and directing payment of medical expenses as well as entry of a default order and penalties.


The employer filed its Answer to Employee’s Application for Benefits on December 31, 2003.  In it, the employer admitted the employee was entitled to TTD pursuant to “Beck I” and reasonable and necessary medical benefits as ordered by “Beck I”.  The employer denies that the employee is entitled to PPI as the employee has not been determined to be medically stationary and stable.  The employer also denies responsibility for medical expenses for the employee as the employer claims that “no itemized statements or receipts documenting the amounts outstanding to medical providers, or medical costs paid  directly by the employee have been provided.”  The employer asserts that it also has received no itemized statement and no receipts for transportation expenses have been provided to the employer.  The employer also denies responsibility for attorney fees and costs, penalties and interest, and unfair or frivolous controversion.


On January 7, 2004, the employer filed a controversion regarding outstanding medical costs paid by the employee and his transportation claims.  It states:



No written itemized statement, or receipts, documenting amounts outstanding to medical providers have been provided to the employer.  No itemization or receipts for medical expense amounts paid by the employee, if any, have been provided to the employer.  No written itemized claim, supported by receipts, for reimbursement of transportation expenses has been provided to the employer.  There is no 25% late payment penalty owed on any unpaid medical expenses as employee has failed to provide documentation of his claim as required by AS 23.30.095(l) and (m).


The hearing was held February 10, 2004.  At the beginning of the hearing, the employer filed a petition to modify “Beck I” at the opening of the hearing.  It states that it is:



Based on a mistake in the determination of fact (AS 23.30.130(a) and petition to dismiss claim under AS 23.30.100(a).  Prior to the hearing of 8/21/03, Ben A. Thomas, Inc., controverted and defended Dayle Beck’s claim under AS 23.30.100(a) because Mr. Beck did not notify Ben Thomas of his injury until 8/21/02, more than a year after his employment with Ben Thomas ended.  Rejecting that defense on 9/10/03, the Alaska Workers’ Compensation Board found that “the evidence establishes that it was not apparent to the employee that he had a compensable injury until Dr. Schwartz so informed him in August, 2002.” 9/10/03 Decision and Order, Page 10.  Through counsel, Beck now admits that he “was aware of the injury and the relationship to his employment at the time he was working for Ben Thomas, the date of injury for compensation rate purposes would be his last day of work at Ben Thomas.” Page 11.  Employee’s Hearing Memorandum dated 2/3/04.  Based on Mr. Beck’s factual admission that he was aware of his injury and the relationship to his employment at the time he actually worked with Ben Thomas (until 8/03/02) the Board’s contrary finding of September 10, 2003 is in error.  Employer Ben A. Thomas petitions the Board to modify its decision of September 10, 2003, accordingly and, based on Mr. Beck’s statement, to dismiss his claims against the employer under AS 23.30.100(a).

The employer’s petition was taken under advisement.  The employee responded February 19, 2004 with its “Opposition to Petition to Modify the Decision and Order of September 10, 2003” in which its claims the petition should be dismissed as not supported by the evidcnce.


With regard to his medical condition, the employee consulted with several physicians.  The employee sought treatment for his hands from Carl Bruce Schwartz, M.D., on August 19, 2002 and was diagnosed with bilateral carpal tunnel syndrome at that time.
  The doctor told him to stop working and that his condition appeared to be work related.

 
The employee also was seen by physician John J. Lipon, D.O. at the request of the employer
  He described the employee as working heavy machinery joysticks for 8 to 13 hours a day. About three years prior to the evaluation, the employee began noticing significant symptoms in both hands including “…pain, numbness, tingling and decreased grip strength.”  He noted that the employee had worked for the employer from 1990 to 1998 and from April 1999 to August 2001.  He believed the employee should undergo bilateral carpal tunnel releases followed by physical therapy.
  He could not predict whether the employee would have a permanent impairment rating.
 


Kyle Bickel, M.D., FACS, performed a hand surgery consultation for the employee on November 13, 2003.
  He recommended additional testing and surgery.  He also predicted residual disability.
  


At the hearing, the employee claimed that the employer had refused to comply with the “Beck I” order.  Specifically, the employee has not been able to work since August 19, 2002 and is presently under going medical treatment for his carpal tunnel condition. The employee is presently residing in California and is receiving treatment for his carpal tunnel condition.  He has not reached medical stability.  The employee requests payment of medical costs and expenses, payment of TTD back to August 19, 2002, plus penalties, interest and attorney fees.
 The employee reported that Dr. Schwartz’s bill was not paid and part of the bill for the EMG physician remained unpaid.  The employee had paid a portion of this bill.  


He had his left carpal tunnel surgery on December 15, 2003.  This is followed by a six to eight week recovery period.  He is in the process of scheduling the second surgery.  He also has a work related ulnar condition.


With regard to the employee’s work history, the employee testified that he went to work for Ben Thomas in April 1999 as an equipment operator. At the time he was hired, he believed there was three to four years of work left on the employer’s Icy Bay East job site and then the employee could move to another work site with the company. He took a vacation during a work break in August of 1999.  When he returned in September 1999, he came back to work at another of the employer’s work sites, Icy Bay West.  He worked there for one month.  He then returned to Icy Bay East and worked there through mid-December 1999.  He took a three week break and returned to work for Ben Thomas on January 4, 2000.  He continued to work through March when he requested and took a week off to visit his son.  He then returned and worked through December 2000.   He then returned to work April 2001 and worked through August 3, 2001.   The employee testified he considered himself a permanent, full time employee.


Larry Reed testified regarding the employee’s work agreement.  Mr. Reed was the manager of the Icy Bay East camp where he and the employee worked and lived.  He testified that he hired the employee in April 1999 for a thirty day probation period at $16.00 per hour.  At the end of the probation period, the employee was deemed a permanent employee and given a raise to $16.50.  The employee worked as a shovel operator.  When the employee was hired, it was with the understanding that he would work six days a week and ten hours a day with overtime when required.  He was also to have three weeks off around Christmas.  Ben Thomas was different from other logging companies as they worked a full year and paid overtime over eight or forty hours respectively.  The employee worked for Ben Thomas for almost two and a half years.  His last day of work was August 3, 2001.  He did not consider the employment to be seasonal.  It entailed a full year of work on a permanent basis with two weeks off at Christmas.


Linda Ferris also testified on behalf of the employer.  She serves as administrative manager for Ben Thomas.  She handles personnel records.  She described the seasonal nature of logging.  In 1992, the company worked 42 days in fall of 1994.  In 1995, 1996 and 1997, the company was shut down six weeks each year.  From January 26 through April 21, 1998, the log market was closed.  After it reopened in 1998, the company worked 194 days.  In 2002 and 2003 there was no logging.  Based on the figures from these years, the employer believes logging is seasonal.
  The employee’s  job was considered seasonal as there was no work for a full year.  Each employee was considered a new employee each year with mid December to mid January off.  From August 1, 2000 through August 3, 2001 the employee earned $37,607.64.


Virginia Sampson testified for the employer.  She is a certified rehabilitation specialist.    She did a labor market survey for shovel/back hoe operator positions in South East Alaska..
  Her study involved contacting logging companies in Southeast Alaska.  These positions exist as a seasonal occupation, with work nine to ten months a year and shut downs in the winter due to weather.    


Tom Thomas, president, Ben Thomas, Inc., testified on behalf of the employer.  He sets company policy and participates in business decision-making.  He testified that he considered the employee to be a seasonal worker. This is because the employer usually shuts down from early December to the first week in January. This closure is due to weather and the holiday season.  This shut down period is shorter than most other logging companies.  The short shut down is based on the employer’s belief that if work is available it should be done.  It is the employer’s view that the logging industry is seasonal and subject to suspension of work due to weather conditions as well as market fluctuations.

I.  Medical Costs and Medical Transportation Expenses 


The employee claims that when the appeal of “Beck I” was withdrawn November 6, 2003, the employer was then required to pay the employee medical benefits within 14 days.  The employer requests a default order as to medical benefits pursuant to AS 23.30.170.  It claims that the employer had methods available to it to identify medical expenses.  The employee asserts that a penalty is due for nonpayment of the employee’s medical expenses.


The employer claims that the employee has not submitted documentation to show services provided by medical providers and/or out of pocket medical and transportation costs.
 

II.  Temporary Total Disability

The employee maintains that when the appeal of “Beck I” was dismissed, the employer was required to pay benefits.
  The employer did not do so either at the $110.00 level or the $154.00 level according to AS 23.30.175.   The employee did receive a check for TTD payments until shortly before the hearing in the amount of $13,274.65 for TTD for the period from September 19, 2002 through January 31, 2004.  $501.84 of this amount was for interest.  No 25% penalty was included.

II.  Compensation Rate

The employer claims that the employee is a temporary, seasonal worker and should be paid at the rate of  $185.85 per week.  At the hearing, the employer recalculated this rate to $204.06 per week and represented that there would be a further retroactive adjustment and corresponding payment to the employee.  In arriving at this calculation, the employer utilizes the employee’s earnings figures from  August 19, 2001 to August 18, 2002.  The employee’s total earnings for this period were $15,126.25 which, when divided by 50 produces $303.53.  When this figure is rounded to $303.00, the 2002 compensation rate for a single person is $205.06.
  The employer asserts that TTD begins September 19, 2002, the date of beginning payment used by the employer in its lump sum payment to the employee shortly before the hearing.


Employee claims that the employee should have been paid $110.00 per week in the absence of wage documentation from the beginning of his injury.  The employee further maintains that then the employee was entitled to $154.00 as the employer had some documentation regarding the employee’s injury.  Then, based on the Ben Thomas records, the employee was entitled to an accurate calculation of his computation rate based on his actual wages rates.  The employee maintains that he was a permanent, full time employee for the employer.  This is based on the employee’s testimony and that of his supervisor and the camp manager where he worked, Larry Reed.  Pursuant to AS 23.30.220(4)(a), the employee’s gross weekly earnings would be computed by taking the 13 consecutive calendar weeks most favorable to the employee in the preceding 52 weeks and dividing by 13.  The employee asserts that the product of this calculation would result in the employee being paid a compensation rate of at least $721.53 per week.
  The employee further contends that the correct date to begin the compensation rate under Wells v. Swalling Construction Co.,
 is the last date of employment with Ben Thomas or August 3, 2001.

III.   Penalties and Interest

The employee claims penalties and interest on the late paid medical expenses.  The employee also claims penalties and interest on the late payment of TTD.

IV.   Attorney Fees

The employee submitted an “Affidavit of Attorney Fees” in connection with services rendered after dismissal of the appeal in “Beck I”.  The amount claimed was $8,288.00 based on 33.2 hours at the rate of $250.00 per hour.  He also claimed costs of $696.00 for travel to Juneau for the February 10, 2004 hearing and for deposition of Mr. Reed.  The employee submitted a “Supplemental Affidavit of Attorney Fees” for 4.5 hours billed at the rate of $250.00 per hour.
  At the hearing, the employee’s counsel added six hours for hearing time.  The employee maintains this expenditure was required as the employer was not paying what was ordered in “Beck I.”


The employee also raised the question of payment of litigation expenses at the hearing.  Employee’s counsel represented that these would be taken care of upon submission of documentation regarding these costs by the employee.  For this reason, as the employer appears to being agreeing to pay these expenses, they are not addressed as part of this order.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  MEDICAL COSTS AND MEDICAL TRANSPORTATION EXPENSES

P. 16 of “Beck I” order provides: 


The employee is entitled to medical benefits and related transportation costs from Ben A. Thomas, Inc. and ACE Fire Underwriters Insurance Company under AS 23.30.095(a).

The employee’s petition of December 1, 2003 maintains that medical expenses have not been paid.
  At the hearing, the employer maintained that the employee had not submitted sufficient documentation regarding medical expenses, out of pocket payments and transportation expenses to allow the employee to verify that the expenses have been incurred.  


AS 23.30.095(l) provides that an employer shall pay an employee’s bills for medical treatment within 30 days after the date that the employer receives the health provider’s bill.  Subsection (m) of the statute requires that unless there is a controversion, an employer shall reimburse transportation expenses for medical treatment within 30 days after the employer received the health care provider’s completed report and an itemization of the dates, destination and transportation expenses for each date of travel for medical treatment.


8 AAC 45.082(d) addresses payment of medical bills.  It states, in part:



Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102.  Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee’s prescription charges or transportation expenses for medical treatment within 30 days after the employer received the medical provider’ completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel.


8 AAC 45.084 relates to medical travel expenses.  Subsection (a) indicates that it applies to employees who are receiving or have received medical treatment.  The balance of this rule concerns methods for reimbursement of travel expenses.


At the hearing, the employer maintained that it had not been provided documentation regarding the employee’s medical expenses, out of pocket costs and transportation expenses.  The Board finds that while the employer could have investigated to determine the status of the employee’s medical bills, the employee had a responsibility to provide documentation regarding what he believed needed to be paid and he did not do so.  The employee is directed to submit this information to the employer with complete documentation regarding the expenses claimed.  The Board will retain jurisdiction of any disputes between the parties regarding the reimbursement process.  The employee’s request for a default order is denied and dismissed.  

II.  TEMPORARY TOTAL DISABILITY

AS 23.30.185 sets out the standard for temporary total disability.  It states:


In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

Page 16 of “Beck I” indicates that the Board will retain jurisdiction over the employee’s claim for TTD, PPI and reemployment benefits.
  We find that the presumption of compensability applies to the employee’s claim for time loss.


The insured worker is afforded a presumption that all benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the employer's evidence is examined in isolation.


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted,

would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
 "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of approving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the trier of fact that the asserted facts are probably true.


We find that the work injury in this case contributed to the employee’s disability
 which is sufficient to raise the presumption of compensability.
  We find that the testimony of Dr. Schwartz raises the presumption.  The employer was not able to rebut the presumption.  There was no showing that the employee was able to return to gainful employment. Dr. Lipon opines that he will require bilateral carpal tunnel surgery.  Dr. Schwartz, the employee’s former treating physician also believes the employee will require surgery. We find that the employee is eligible for TTD from August 19, 2002 until he is medically stable.

III.  COMPENSATION RATE
AS 23.30.220 provides, in part:

Determination of spendable weekly wage. (a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury. An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions. An employee’s gross weekly earnings shall be calculated as follows:

. . .

(2) if at the time of injury the employee’s earnings are calculated by the month, the employee’s gross weekly earnings are the monthly earnings multiplied by 12 and divided by 52; 

. . . 

 (4) if at the time of injury the

(A) employee’s earnings are calculated by the day, hour, or by the output of the employee, the employee’s gross weekly earnings are the employee’s earnings most favorable to the employee computed by dividing by 13 the employee’s earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury; 

. . .

(5) if at the time of injury the employee’s earnings have not been fixed or cannot be ascertained, the employee’s earnings for the purpose of calculating compensation are the usual wage for similar services when the services are rendered by paid employees;

. . . .

(6) if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1)-(5) of this subsection, the gross weekly earnings are 1/50th of the total wages that the employee has earned from all occupations during the calendar year immediately preceding the injury;

. . . .

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of our workers’ compensation law is to accurately predict what an injured worker's earnings would have been but for the worker’s injury.
 In Justice v. RMH Aero Logging, Inc., the Court held that where past wage levels are an accurate predictor of losses due to injury, the board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.

In Gilmore v. Alaska Workers’ Compensation Board,
 the Alaska Supreme Court declared former AS 23.30.220 to be in violation of the equal protection clause of the Alaska Constitution, as applied in that case, because the formula would result in substantially different compensation rates for similarly situated claimants.
  In 1995, the legislature rewrote AS 23.30.220 in response to the Court’s decision in Gilmore, giving that section of the statute its present form. In a recent decision, Dougan v. Aurora Electric Inc.,
 the Alaska Supreme Court noted:

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair. The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations. The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate. The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause.

Reading together the Court's directions in Dougan and Justice, we apply the provision of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim. The parties must provide substantial evidence that applying the statutory formula does not accurately predict earning losses due to injury.
 

             In the instant case, the parties are disputing which section of the current version of AS 23.30.220 applies to the employee. The employer urges us to interpret the statutory language of AS 23.30.220(a)(6) so the employee would receive $205.06 per week as a seasonal employee.  The employee would apply AS 23.30.220(4)(A) which states that  if at the time of injury the employee’s earnings are calculated by the day, hour, or by the output of the employee, the employee’s gross weekly earnings are the earnings most favorable to the employee computed by dividing by 13 the employee’s earnings, including, overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury.  The employee maintains that the employee is a permanent, full time employee under AS 23.30.220.

           The issue of how to apply this statutory provision has been addressed by this Board and the Courts. This is not a case of first impression.
 Ketchikan Superior Court Judge Thompson has considered the legislative history associated with the amendment of AS 23.30.220 in 1995 establishing AS 23.30.220(a)(6) and concluded:

Instead of focusing on exclusively seasonal occupations the statute refers to seasonal employment. This Court agrees that this must refer to the particular employer-employee relationship rather than simply the type of work performed. In other words, Phoenix hired Harrison to work the logging season. The fact that as a truck driver other persons do or did similar work elsewhere for other employers year round will not operate to convert Harrison's exclusively seasonal employment with Phoenix into a year-round occupation.

            In keeping with our prior decisions, we look to the employment at the time of injury to determine whether the employment is appropriately classified as seasonal.
   If we find the employee is properly categorized as a seasonal employee for purposes of calculating gross weekly earnings or GWE, we will then determine if this category results in a GWE, which is an accurate predictor of the employee’s future earnings.


The Board has reviewed the testimony of the parties, particularly that of Tom Thomas, owner of Ben Thomas, Inc., and Linda Ferris, the office person who manages employment records for the employer.  Based on their testimony that the employee was a seasonal employee, we adopt the calculation of the employer but will use the employee’s income for the period from August 1, 2000 through August 3, 2001 which is $37,607.64.
  We find that this total earnings figure will result in a GWE of $752.14 which is a more accurate predictor of the employee’s future earnings.  The calculation is set forth as follows:

            Total earnings from Ben Thomas from August 1, 2000 

            through August 3, 2001                                                                                                                                                           

                                                                                                                   $37, 607.64

            Divided by 50=GrossWeeklyEarnings                                            $752.14                                                                                  

            2002 compensation benefit rate (Single 1)                                     $470.97       

We further find that the employee’s job could have ended at any time due to inclement weather or market fluctuations.  We also find that it was scheduled to end when the contract for work in the area was complete.  As such, we conclude that the definitions of “seasonal” as defined in AS 23.30.220(b) (1) are met.
  We also find that it is “temporary work” as defined by AS 23.30.220(b)(2).


As to the employee’s argument that the Wells v. Swalling Const. Co.
 Alaska Supreme Court decision requires us to use the last date of employment as the beginning point for TTD, we disagree.  In Wells, the employee had actual dates of injury to his knees.  This makes the case distinguishable from the instant where the actual nature of the injury was determined over a year after the employee left the employer.  In this case, consistent with the decision in “Beck I,” we find that the employee had symptoms of his condition while at work for Ben Thomas.  However, it was not until he went to see Dr. Schwartz that he received a definitive diagnosis of bilateral carpal tunnel.  It was also at this point that Dr. Schwartz told him he could not work.  For these reasons, we conclude that TTD payments should begin August 19, 2002.

IV. PENALTIES 

AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(d) . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

We find no penalty is due pursuant to AS 23.30.155(e) as the employer has not received supporting documentation regarding medical and medical transportation expenses from the employee which would allow it to issue payment pursuant to “Beck I.”
 

With regard to late payment of TTD, we find the employer did pay $13,776.49 for TTD from September 19, 2002 through January 31, 2004 which includes interest of $501.84.  The employee would also be receiving $185.85 per week  until the date of medical stability, according to the employer.

We find that although the employer paid TTD from September 19, 2002, the amount should have been paid as of August 19, 2002.  A penalty needs to be added to this amount pursuant to AS 23.30.155(e).

V.  INTEREST

8 AAC 45.142(a) provides:


If compensation is not paid when due, interest must be paid at the rate established in …AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


Under (b) the employer shall pay the interest on late-paid time-loss compensation to the employee.  Interest on late-paid medical benefits is paid to the employee if the employee has paid medical benefits or to the provider if medical benefits have not been paid. 

8 AAC 45.142 requires the payment of interest at the statutory rate from the date at which each installment of compensation is due.  See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp, 831 P.2d at 358; Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  In this case, we find the employer is obligated  to pay interest on past due TTD benefits beginning August 19, 2002 .  We do not find interest to be owed on late paid medical benefits or transportation costs. 

VI.  ATTORNEY FEES
            AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded….  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Based on the facts in this case, we find that the employee incurred $8,288.00 in connection with services rendered after the dismissal of “Beck I” which have not been paid. These fees were based upon 33.2 hours times the employee’s counsel’s hourly fee of $250.00.  The employee’s counsel also sought costs for attending the Juneau hearing and for Mr. Reed’s deposition.  This costs amounted to $696.00.  We further find the employer resisted paying the employee benefits. We conclude we may award attorney's fees under subsection AS 23.30.145(b).  Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection .145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


We find that the employee’s counsel was not compensated for his efforts since the dismissal of the appeal in “Beck I”.  These attorney fees amounted to $8,288.00. We further find the employer resisted payment of medical and TTD benefits the employee was entitled to under “Beck I”.  This resistance required the employee to again obtain the assistance of his counsel.  The employee’s counsel  has made a supplemental request for attorney’s fees totaling $2,625.00. Costs claimed in connection with the Juneau proceeding included transportation for counsel to Juneau as well as Mr. Reed’s deposition.  These costs were claimed to be $696.00.  We find these costs are reasonable and necessary pursuant to 8 AAC 45.180(f)(2) and (13).   Practice in the Workers' Compensation forum is contingent upon prevailing on issues presented to the Board.  The employee's counsel has practiced in the specialized area of workers' compensation law for several years.  In light of Mr. MacMillan’s experience, and the contingent nature of workers' compensation practice, we find $250.00 per hour to be a reasonable hourly rate for Mr. MacMillan. 


We find that although the employee did not prevail on all of his claims, he has been awarded TTD based on a newly computed compensation rate, medical benefits and transportation expenses, as well as interest and penalties on late paid benefits.  We find these benefits to the employee to be significant.  We also note this case was well litigated by experienced, competent counsel.


The employee’s affidavit and testimony at hearing reflect total billing hours at 10.5 at $250.00 per hour, for a total of $2,625.00.  We find an award of $ 2,625.00 to be reasonable and necessary in light of the benefits awarded to the employee for the Juneau proceeding.  We also find the employee’s counsel has not been paid attorney fees for his efforts since the dismissal of the appeal of “Beck I”.  We find these attorney’s fees are analogous to counsel’s efforts in the Juneau proceeding. We will award attorney’s fees of $8,288.00 in attorney fees incurred after the dismissal of the appeal of “Beck I”.  We will also award reasonable and necessary costs of $696.00. 

VI.   PETITION FOR MODIFICATION

We find that we were presented with the petition to modify “Beck I” at the hearing and were not able to address it in a timely manner.  The employee’s answer was filed February 19, 2004, nine days after the hearing.  The Board in “Beck I” found:


The employee testified that his wrist symptoms increased slowly over a period of 10 years, that he was able to continue working despite the discomfort, and that the first time the condition was diagnosed as carpal tunnel syndrome was when he saw Dr. Schwartz on  August 19, 2002.  We find the evidence establishes that it was not apparent to the employee that he had a compensable injury until Dr. Schwartz so informed him in August 2002.  Accordingly the employees August 21, 2002 notice of injury was timely under AS 23.30.100(a).

The employee in its brief at p. 11 asserts:


In Booth, the Board also recognized the majority rule for occupational illness that the compensation rate level “at the time of exposure does not control; rather the time of disability knowledge or manifestation is decisive.”  Citing, Larson, Section 53.05(1).  The manifestation doctrine also applies to accidental injuries. See Larson, Section 50.05.  Since Beck was aware of the injury and the relationship to his employment at the time he was working for Ben Thomas, the date of injury for compensation rate purposes would be his last day of work at Ben Thomas.


We believe the modification should be denied as the employee knew he was having problems with his hands prior to the time he saw Dr. Schwartz.  It was not until he discussed his condition with Dr. Swartz and received the formal diagnosis of bilateral carpal tunnel syndrome that he realized he had a compensable injury. The employee’s statement in its brief is not really inconsistent with the “Beck I” decision language.  As we find no mistake in the Board’s determination of fact, we will deny and dismiss the petition for modification  pursuant to AS 23.30.130 as the criteria for modification have not been met.  We also deny and dismiss the petition to dismiss the employee’s claim pursuant to AS 23.30.100(a).


ORDER

1.       The employee is directed to submit copies of data verifying medical costs paid out of pocket and otherwise incurred as well as data supporting claims for medical transportation costs to the employer.   The Board will retain jurisdiction of this issue and resolve any disputes between the parties should they arise.  The employee’s request for a default order pursuant to AS 23.30.170 is denied and dismissed.


2.         The employee is entitled to TTD beginning August 19, 2002.


3.        The proper level of the employee’s compensation rate is  $470.97 based upon the Board’s finding that he is a temporary, seasonal worker as of August 19, 2002.

4. The employee’s claim for a 25% penalty on the lump sum payment of TTD is granted. 

5. The employee’s claim for interest on TTD back to August 19, 2002 is granted.


6.      Attorney fees are due based on an hourly rate of $250.00 per hour for 10.5 hours for a total of $2,625.00.  The employee is also entitled to attorney fees of $8,288.00     in connection with proceedings occurring after the dismissal of the appeal of “Beck I”.  The total attorney fees awarded are  $10,913.00.  Costs of $696.00 are also awarded.

             7.       The February 9, 2004 petition to modify the “Beck I” decision with regard to the date the employee knew of his injury is denied and dismissed. The employer’s petition to dismiss the employee’s claim pursuant to AS 23.30.100(a) is also denied and dismissed.


Dated at Anchorage, Alaska this  16th day of March, 2004.





ALASKA WORKERS' COMPENSATION BOARD







_______________________________                                






            Richard Behrends, Member







_______________________________                                  






            Jay Rhodes, Member

I concur with my colleagues in this case on all the issues except the compensation rate calculation.  I do not believe this case is controlled by previous decisions such as Michael P. Little v. Alaska Cutting, AWCB Decision No. 03-0075 (April 3, 2003).  This employee is not a logger but a heavy machinery operator.  He had an employment agreement with the employer to work for most of the year with several weeks off at Christmas.  He worked at a logging camp six to seven days a week with frequent overtime.  Even though the employer maintains this employee is seasonal and temporary, I find that the testimony of the employee and his supervisor, Larry Reed, the manager of the camp where the employee worked, to be credible that the employee was, in fact, working as a permanent full time employee. (At p. 9 of Mr. Reed’s deposition refers to the employee as being “permanent full time.”)  The employee worked for Ben Thomas from April, 1999 through August 2001.  From April 1999 through Christmas of 1999, the employee worked full time taking two weeks off and then returning to work through the year 2000. Mr. Reed also indicated that they worked year round and he thought the work was full time. (Reed dep. at 21). Under AS 23.30.220(b)(1) seasonal work is not intended to continue through an entire calendar year as the employee’s work contract did in this case.     For these reasons, I would find him to be a permanent, full time employee for purposes of computing his compensation rate.  Such a result is consistent with Judge Thompson’s statement in Phoenix Logging Co. v. Harrison
 case in which he states the focus should be on the employer-employee relationship, not the nature of the occupation in general.







_________________________

                                                                                Rosemary Foster, Designated Chair

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

               I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order Declaring Default in the matter of DAYLE E. BECK, employee / applicant; v. BEN A. THOMAS, INC., employer, and ACE FIRE UNDERWRITERS INSURANCE COMPANY, insurer, defendants; Case No. 200128319; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of March, 2004.

                             
_________________________________

                            
                                                   Shirley A. DeBose, Clerk
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