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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARITZA M. MORROBEL, 

                                                   Employee, 

                                                            Petitioner,

                                                    v. 

MAT-SU SERVICES FOR 

CHILDREN & ADULTS, INC.,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE CO.,

                                                  Insurer,

                                                            Respondents.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200201181
        AWCB Decision No.  04-0067

         Filed with AWCB Anchorage, Alaska

         on  March 30,  2004


On March 16, 2004, in Anchorage, Alaska, the Alaska Workers' Compensation Board ("Board") heard the employee's petition for review of the Reemployment Benefits Administrator’s ("RBA"), determination finding the employee ineligible for reemployment benefits.  The employee appeared at the hearing pro se.  Attorney Colby Smith represented the employer and its insurance carrier.  The record closed at the conclusion of the hearing. 
ISSUE


Did the RBA abuse his discretion under AS 23.30.041(d) when he relied upon the rehabilitation specialist’s eligibility evaluation finding the employee ineligible for reemployment benefits?

SUMMARY OF THE EVIDENCE


On January 21, 2002, the employee, a supported living provider, was injured on her first day of work when the vehicle she was traveling came into contact with another vehicle.
  She injured her right shoulder and elbow. The employer accepted the compensability of the employee's claim and began paying temporary total disability (TTD) benefits.  


The employee initially treated with Gaye Petro, PA-C.  PA-C Petro referred the employee to James D. Hunt D.C.  Dr. Hunt referred the employee to orthopedist Richard R. Strohmeyer, M.D.  Dr. Strohmeyer diagnosed probable “impingement syndrome, posttraumatic, caused by proximal thrusting of her humerus and trauma to the bone.”
 He released the employee to modified work 10 pound lifting restriction and no raising the arm above her shoulder.
 He also prescribed physical therapy.   Dr. Strohmeyer noted the employee was “difficult to understand because of her Spanish accent, and her skill with the English [sic.] language is moderate.”
  

The employee returned to Dr. Strohmeyer on March 26, 2002.  His chart note indicates the employee was following a home therapy program but had poor physical therapy attendance. 
  After examination, Dr. Strohmeyer suspected the employee had a rotator cuff tear and ordered a magnetic resonance image (“MRI”).
   The MRI revealed evidence of a rotator cuff tear.
  On May 2, 2002, Dr. Strohmeyer performed arthroscopic surgery to repair the employee’s right shoulder.
  Four weeks post surgery, it was noted that she was doing well but she was not released to return to work.


On June 26, 2002, the employee returned to Dr. Strohmeyer complaining of pain.  He noted a possible recurrent tear of the rotator cuff and would reevaluate her condition in a month.
  The employee returned to Dr. Strohmeyer on July 31, 2002.  Upon examination he concluded a shoulder arthrogram would be appropriate to determine if there was evidence of a recurrent tear.
  The arthrogram revealed a “post rotator cuff repair and recurrent rotator cuff tear.”
  Dr. Strohmeyer opined that the employee’s recurrent rotator cuff tear was directly related to her work injury of January 21, 2002.
 He also felt the employee was motivated to “get back to work.”
   The recurrent rotator cuff was repaired on September 26, 2002.
  The employee continued with physical therapy even though her attendance was less than perfect.  On December 18, 2002, Dr. Strohmeyer released the employee to light duty, restricting the employee as before.
 A month later she was released to lift up to 40 pounds; all other restrictions were continued.
  


On June 13, 2003, Dr. Strohmeyer opined that it would be unlikely that the employee would be able to return to her work at the time of injury which paid $11.00 per hour.
  Accordingly, the employee’s request for a reemployment benefits eligibility evaluation was granted on June 30, 2003.
  Rehabilitation specialist Forooz Sakata was assigned to conduct the eligibility evaluation.  Ms. Sakata’s first eligibility evaluation, dated September 26, 2003, concluded the employee was not eligible for reemployment benefits because she could return to several of the jobs she held in her previous 10 year history.
  Ms. Sakata outlined the employee’s 10-year employment history as follows:

	2002-2003

Position


	UAA

Spanish Tutor/Interpreter

	2002-2002

Position


	Mat-Su Service

Home Health Aide

	2000-2001

Position
	Assets

Home Health Aide



	1997-2000

Position


	Mat-Su School District

Custodian

	1996-1996

Position


	Mat-Su School District

Substitute Teacher

	1991-1995

Position
	UAA

Student


Ms. Sakata provided Dr. Strohmeyer with the United States Department of Labor’s Selected Characteristics of Occupation’s Defined in the Dictionary of Occupational Titles (“SCODDOT”) for: housekeeper/floor housekeeper/housekeeping supervisors, 321.137-010; home attendant/home health aide, 354.377-014; interpreter and translator, 137.267-010; tutor/private instructor/private teacher, 099.227-034.  He approved all of the positions provided she did no lifting over 40 pounds and was not required to raise her arm above her shoulder.
  Ms. Sakata reported that Dr. Strohmeyer did not approve her returning to employment as a home health aide
 and he had not completed an evaluation of the employee’s ability to work as a custodian/janitor and teacher’s aide.
  

The RBA reviewed Ms. Sakata’s September eligibility evaluation and found it incomplete in two areas.
  First, Dr. Strohmeyer had not completed a review of all job descriptions.
  Second, Ms. Sakata failed to conduct a labor market survey establishing there were jobs available in the market place.
 The September eligibility evaluation was returned to Ms. Sakata. 

On November 17, 2003, Ms. Sakata completed her second reemployment benefits eligibility evaluation for the employee.  Dr. Strohmeyer approved the teacher aide’s II position and but not the janitor’s position.
  Ms. Sakata conducted a labor market survey for housekeeper and for teacher’s aide and completed the eligibility evaluation.
  She determined that a labor market existed for both of these positions and recommend that the employee be found not eligible for reemployment benefits.
  On December 5, 2003, the RBA determined that the employee was not eligible for reemployment benefits.  He relied upon Ms. Sakata’s evaluation that the employee could return to several of the jobs the employee held within the past 10 years, housekeeper or teacher’s aide.

The employee argued that Ms. Sakata has misstated her work experience.  First, in the past 10 years the employee was employed as a custodian/janitor; not a housekeeper.  The employee’s experience as a tutor/interpreter was work-study and limited to assisting other college students with their Spanish in the university’s language lab as required by her program of study.  This experience was obtained over a few months and well after her work injury and would not qualify her as an interpreter/tutor. The employee also argued that her experience as a “teacher’s substitute” consists of a few days here and there for a period of one year.   Finally, the employee asserts that Ms. Sakata never acquired an understanding of the employee’s work experience.  At hearing, the Board admitted employee exhibit 1, the employee’s resume.

The employer argued that Ms. Sakata had correctly determined that the employee was capable of returning to the workforce in a position she has held in the past 10 years:  teacher’s aide, tutor, or housekeeper.  Although the employee may not have worked as a “housekeeper” in the prior 10 years, the employer argued that her experience as a janitor and duties as a home health aide qualified her to hold this position.  As to the interpreter/tutor position, the employee has obtained a four year degree in languages which would fulfill the SVP
 requirements and qualify her qualified to be a tutor.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


A.
Standard of Review


Under AS 23.30.041(o) the Board must, “uphold the decision of the [RBA] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA].”  In Sheehan v. University of Alaska,
 the Alaska Supreme Court “has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
  Improper application or failure to properly apply the controlling law is also an abuse of discretion.
 


Abuse of discretion is also legislatively defined in the Administrative Procedure Act.   It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.


On appeal to the Superior Court, Board decisions reviewing RBA determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in our review of an RBA determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
   If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it concludes that the RBA abused his or her discretion, remand the matter for reexamination of the evidence and any necessary action(s).


The task of determining whether an abuse of discretion has taken place is aided by the Board’s practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.
  


B.
Did the RBA  Err in Finding the Employee Ineligible for Reemployment Benefits?


AS 23.30.041(e) provides in part:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for 
   (1) the employee's job at the time of injury; or 
   (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market according to the [SVP] codes as described in the [SCODDOTs].
Failure to strictly adhere to the requirements of AS 23.30.041 is an abuse of discretion. Our Supreme Court has taken a "bright line" approach to reemployment benefits, holding that the RBA or Board cannot add additional requirements to section AS 23.30.041, and that no exceptions, express or implied should granted, even if a harsh or unrealistic outcome results.
 


 We have previously held that the term "or" at the end of AS 23.30.041(e)(1) is to be read disjunctively, that either work the employee performed at the time injury, or work held within the last ten years can render an employee not eligible for reemployment benefits.
  We find that Ms. Sakata’s eligibility evaluation does not strictly adhere to the requirements of AS 23.30.041(e).  Accordingly, we find the RBA’s reliance on Ms. Sakata’s eligibility evaluation misplaced and constitutes an abuse of discretion.  


We find, based upon the eligibility evaluation and the employee’s testimony, that she has never worked as a housekeeper.  We find, based upon Ms. Sakata’s testimony and the employer’s argument, that the SCODDOT for housekeeper was selected based upon Ms. Sakata’s belief that the employee had transferable skills from her prior positions as a home health aide and as a janitor.  The labor market survey for the position of housekeeper is invalid.
  It is a well settled principal that the Board and RBA do not consider transferability of skills from different jobs when making a determination of eligibility for reemployment benefits.
  Improper application or failure to properly apply the controlling law is an abuse of discretion.
   


The employee testified that her experience as a tutor/interpreter was limited to a few months in the university’s language lab. The SVP for interpreter is 1 to 2 years.  Ms. Sakata’s eligibility evaluation states the SVP for tutor is 2 to 4 months.  At hearing, Ms. Sakata was adamant that the SVP for tutor was 2 to 4 months, not years. However, the SVP for tutor, 099.277-034, is 2 to 4 years.  We find, based on the testimony of Ms. Sakata that she applied an SVP of 2 to 4 months.  We find the SCODDOT requires an SVP of 2 to 4 years.  The RBA reviewed an eligibility determination that applied incorrect criteria.  In doing so, we find the RBA based his decision on an eligibility determination which was flawed. The employer argued that any error is harmless because the employee’s education could be substituted for the SVP requirements.  However, the education noted in the eligibility evaluation indicates the employee has no education beyond an associate degree in office management technician.  The employee’s resume states that she received a B.A. in languages in 2003. We find the eligibility evaluation did not consider the employee’s recent education.  Finally, we reject the employer’s argument at this time as no labor market survey was conducted for either tutor or interpreter.  


Ms. Sakata did perform a labor market survey for a teacher’s aide. The employee’s work history states “substitute” not teacher’s aide.  Based upon the employee’s testimony that her employment as a “substitute” was spotty, she may not have been employed in that position for a period long enough to obtain the skills to compete in the labor market. Alternatively, while, Ms. Sakata may be correct that the employee’s employment as a substitute fits the SVP of teacher’s aide, there is nothing in her report or the record, which supports this conclusion.  Moreover, transferability of skills is not considered when conducting an eligibility evaluation.
  Therefore, we find the labor market survey for teacher’s aide is not relevant.


We find, that a reasonable mind, after reviewing the relevant evidence, would determine the rehabilitation specialist’s eligibility evaluation is not reliable. We question the accuracy and reliability of the rehabilitation specialist’s eligibility determination.
 


We find the RBA may have been under or misinformed. We find, in light of all the inaccuracies and misapplications of the law, that a reasonable person would not accept the eligibility evaluation as adequate to support the RBA’s conclusion. Because the RBA relied upon an eligibility evaluation that did not comply with AS 23.30.041, the RBA committed an abuse of discretion.
  We conclude we must remand this matter to the RBA for a decision based on an eligibility evaluation that complies with the requirements of AS 23.30.041.  

ORDER


The Reemployment Benefits Administrator’s determination finding employee ineligible for reemployment benefits is vacated. This matter is remanded to the Rehabilitation Benefits Administrator for a determination whether or not the employee is eligible for reemployment a benefit based upon an eligibility evaluation that complies with AS 23.30.041   

Dated at Anchorage, Alaska this 30th  day  of  March,  2004.



ALASKA WORKERS' COMPENSATION BOARD
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Rebecca Pauli, Designated Chair
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Royce Rock, Member







______________________________                                






Philip E. Ulmer, Member 

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MARITZA M. MORROBEL employee / petitioner; v. MAT-SU SERVICES FOR CHILDREN & ADULTS, INC., employer; AMERICAN HOME ASSURANCE CO., insurer / repondents; Case No. 200201181; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th     day  of  March,  2004..

                             

   _________________________________

      





       Robin Burns, Clerk
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� The Board was informed at the hearing that there is a third party action pending.  


� Strohmeyer, February 19, 2002 Chart Note


� Id.


� Id.


� Srohmeyer, March 26, 2002 Chart Note


� Id.


� March 28, 2002 MRI Report


� May 2, 2002 Operative Report


� Strohmeyer, June 5, 2002 Chart Note


� Strohmeyer June 26, 2002 Chart Note


� Strohmeyer, July 31, 2002 Chart Note


� August 8, 2002, Radiology Report 


� Strohmeyer response to August 21, 2002 Haskins Letter


� Strohmeyer, August 14, 2002 Chart Note


� September 9, 2004 Operative Report


� Strohmeyer, December 18, 2002; January 8, 2003 Workers’ Compensation Return to Work Authorization


� Strohmeyer, January 15, 2003 Chart Note


� June 13, 2003 Strohmeyer Letter to RBA 


� RBA Designee Letter, June 30, 2003


� September 26, 2003 Eligibility Determination


� Id.


� Dr. Strohmeyer neither approved nor disapproved the SCODDOT for home health aide.


� Id. at 3


� RBA October 14, 2003 Letter to Sakata


� Id.


� Id.


� November 17, 2003 Reemployment Benefits Eligibility Evaluation


� Id.


� Id.


� RBA December 5, 2003 Determination Letter


� Specific Vocational Preparation (“SVP”)


� 700 P.2d 1295, 1297 (Alaska 1985)


� Brown v. State, 563 P.2d 275, 279 (Alaska 1977)


� Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991)


� AS 44.62.570


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted)


� See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993)


� See, Moesh v. Anchorage School Dist., 877 P.2d 763 (Alaska 1994); Konecky v. Camco Wireline, 920 P.2d 277, 285 (Alaska 1996); and Irvine v. Glacier General, 984 P.2d 1103 (Alaska 1999)


� Anderson v. Four Star Terminals, AWCB Decision No. 96-0480 (December 23, 1996); Wright v. Peninsula Correctional Health Care, AWCB Decision No. 95-0139 (May 26, 1995)


� Even if we did permit transferability of skills at this stage, we would question the appropriateness of the housekeeper SCODDOT provided by Ms. Sakata.  The employee has no experience has a hotel housekeeper.  Rather, she would have experience as a domestic housekeeper.  Additionally, we question whether the labor market survey was for the correct position of housekeeper.  The SCODDOT provided to Dr. Strohmeyer has an SVP of 1 to 2 years and describes the work of a supervisor, (“supervises work activities of cleaning personnel. . . Obtains list of vacant rooms . . .to prepare work assignments. . . Screens job applicants, hires new employees, and recommends promotions, transfers, or dismissals.. . . .”); not a housekeeper who vacuums, changes linens, makes beds, cleans shower’s, etc.   


� See cases cited supra note 39


� Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991)


� See cases cited supra note 39


� AS 23.30.122


� Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991)
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