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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ABDUL K. ADEPOJU, 

                                                  Employee, 

                                                            Respondent,

                                                   v. 

FRED MEYER INC. OF ALASKA,

                         (Self-insured)  Employer,

                                                            Petitioner.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  200014082
        AWCB Decision No. 04-0070 

         Filed with AWCB Fairbanks, Alaska

         on April 2, 2004



We heard the employer’s Petition for Reconsideration on March 25, 2004, in Fairbanks, Alaska.  Peter Stepovich, paralegal assistant to attorney Michael Stepovich represented the employee.  Attorney Paul Hoffman represented the self-insured employer.  We heard this petition on the basis of the written record with a two-member panel,
 and closed the record when we met to consider the petition on March 25, 2004.

ISSUE

Shall we reconsider under AS 44.62.540 our March 3, 2004 decision and order, AWCB Decision No. 04-0055 (March 3, 2004), in which we awarded the employee attorney fees and legal costs?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee developed neck and shoulder pain using a broken meat slicer while working as a deli worker for the employer on or about June 19, 2000.  Neurosurgeon Timothy Cohen performed laminectomy and fusion surgery on the employee from C3 through C6 on June 21, 2000 in Providence Hospital in Anchorage, Alaska.
  In a report on July 8, 2000, Dr. Cohen found the employee’s work caused a spinal cord contusion, aggravating his pre-existing neck problems.
  The employee completed a Report of Occupational Injury or Illness on July 26, 2000.  The employer accepted the compensability of the employee’s injury, and provided temporary total disability (“TTD”) benefits and medical benefits under the Alaska Workers’ Compensation Act.

At the request of the employer,  Patrick Radecki, M.D. and neurologist Thomas Rosenbaum, M.D., examined the employee.  In the employer’s medical examination (“EME”) reports, Drs. Radecki and Rosenbaum found the employee’s cervical condition pre-existed his work with the employer, and that condition was not permanently aggravated by that work.
  The employee underwent a discectomy and interbody fusion at C5-C6 and C6-C7 by Young Ha, M.D., on December 18, 1989.
  Dr. Rosenbaum suggested that these fusions could produce increased stress at the cervical levels above and below the 1989 surgery, resulting in the employee’s present condition.
 

Based on the EME reports, the employer filed a Controversion Notice on June 12, 2001, terminating all benefits to the employee.  The employee filed a Workers’ Compensation Claim on June 26, 2001, requesting TTD benefits and medical benefits.  The parties submitted a proposed C&R for our review in a hearing on November 14, 2002, noting that the compensability of the entire claim was in dispute, and proposing to dismiss all the employee’s claims in exchange for a lump-sum payment of $85,000.00.  The employee wrote at the bottom of each page of the C&R: “I do not agree with the contents of this page.”  Nevertheless, the employee did sign the proposed C&R.  In the hearing, the employee testified he did not agree with the contents of the C&R, but that the dispute over his claim had been emotionally oppressive, and that he wanted to settle the matter and put it behind him.  At the conclusion of the hearing, we agreed to consider the proposed C&R under AS 23.30.012.
 

Our initial decision and order on this claim, AWCB Decision No. 02-0251 (December 5, 2002) , we found that additional evidence concerning (1) the work-relatedness of the employee's condition, (2) the medical stability of any work-related aggravation of those conditions, (3) the degree of any possible permanent impairment from a work-related condition, and (4) whether a work-related injury or aggravation of his conditions resulted in permanent disability from work were necessary to evaluating and weighing the rights of the parties, under AS 23.30.135(a) and AS 23.30.012, in our review of the proposed C&R.  Consequently, we exercised our discretion under AS 23.30.012, AS 23.30.110(g), AS 23.30.155(h), and 8 AAC 45.090(b) to order an examination concerning those issues.
  We retained jurisdiction over the proposed C&R, pending receipt and consideration of the report of the medical examination in conjunction with the full record.

Bruce. McCormack, M.D., performed the examination of the employee on May 14, 2003, and issued his report on the same day.  He issued an addendum report on July 15, 2003, rating the employee under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (“AMA Guides”).  Dr. McCormack felt the employee’s spinal cord contusion more probably than not was caused by his work with the meat slicer.
  He felt the employee’s 1990 vertebral fusion transferred stress to the cervical discs above and below the fusion, rendering him more susceptible to the contusion of his spinal cord and the resulting paralysis.
  Dr. McCormack found the history provided by the employee to be credible and consistent with his injuries.
  He believed the employee was medically stable, and needed no additional surgery.
   In a July 15, 2003 addendum report, Dr. McCormack rated the employee with a 77 percent whole-person permanent partial impairment (“PPI”) rating under the AMA Guides.

The employer filed a Petition to Disqualify SIME Physician on August 22, 2003, asserting that Dr. McCormack is not impartial or independent, as required by our statute, regulations, and the preamble to the 1988 amendments to the Alaska Workers’ Compensation Act.
  In a prehearing conference on January 22, 2004, the Board Designee set the employer’s petition for a hearing on February 27, 2004, along with the issue of our continuing jurisdiction over the C&R.

At the hearing on February 27, 2004, the employee testified concerning his injury, and the extent of his disability.  He testified he signed the C&R because he was emotionally exhausted from the struggle to obtain his benefits, but that the C&R is not really in his best interest.  He testified he does not want the C&R approved.  The employee argued the employer’s complaints are subjective; in actuality the employer is simply displeased with the results of the examination.  He argued that Dr. McCormack was thorough and professional in his reports and in his deposition.  He noted that Dr. McCormack did not simply rely on his credibility, but correlated the history, physical examination, radiographic studies, and medical record, finding them consistent.  He asserted the physician did actually answer the employer’s hypothetical question on page 13.  He argued there is no basis on which to strike Dr. McCormack’s reports or testimony.

He argued our regulations require us to presume the waiver of future medical benefits is not in the best interest of an injured worker.  The proposed C&R waives medical benefits.  He argued he was under stress and wanted to end the litigation when he signed the C&R.  He feels it is not now in his best interest, and requested us to reject it.  The employee filed an affidavit of attorney fees and paralegal assistant costs, on February 23, 2004, itemizing 1.3 hours in attorney fees at $200.00 per hour, totaling $260.00, and itemizing 19.9 hours in paralegal assistant costs at $100.00 per hour, totaling $1,990.00.  The employee argued he was forced to defend the medical record supporting his claims by the employer’s petition, and should be awarded all fees and costs incurred in this proceeding. 

At the hearing, and in its brief, the employer asserted an SIME physician must be impartial,
 and is an expert witness who must meet the standards of Alaska Rule of Evidence 702(a).  The employer argued Dr. McCormack admitted in his deposition that he based his opinion on his belief in the credibility of the employee.
  It argued credibility determinations are the Board’s responsibility, and outside an SIME physician’s expertise or authority.  The employer argued the physician lacked critical information about the mechanism of injury, not knowing how a meat slicer actually operates.
  It argued Dr. McCormack overstated the conclusions in his report in favor of the employee, betraying a lack of impartiality.  The employer noted Dr. McCormack’s practice is actually overwhelmingly the treatment of patients, not independent medical examination.  The employer argued Dr. McCormack is advocating for an injured individual. 

The employer also asserted that in the deposition Dr. McCormack refused to give fair and impartial responses to the employer’s hypothetical questions, which assumed the meat slicer had been repaired and the employee was not using it at the time of his alleged injury,
 based on a report by private investigator Mark Lutz.
  Instead, Dr. McCormack chose to rely on the history provided by the employee in his responses.
  Because Dr. McCormack is not impartial in his evaluation and report, because he did not meet the valid standards expected of expert witnesses, and because he refused to give fair and impartial responses to the employer’s questions, the employer argued his reports and deposition must be stricken, and not considered a part of the record.  

The employer also argued we retained jurisdiction over the proposed C&R from our December 5, 2003 decision and order.  It asserted that the reports of Dr. Ha, Dr. Rosenbaum, Dr. Radecki, Dr. Cohen, Hunter Judkins, M.D., and James Foelsch, M.D., do not support the claim against the employer; nor does the investigative report of Mr. Lutz.  The employer urged us to approve the C&R as in the employee’s best interests, despite the employee’s present misgivings, in accord with Cole v. Ketchikan Pulp.
  The employer argued that if we reject the C&R because the employee is entitled to more, or because he is entitled to nothing, we have prejudged the case, and we should not hear the merits of the employee’s claim.  Because this is an interlocutory proceeding, the employer objected to the award of any of the claimed legal costs.  

In our March 3, 2004 decision and order, AWCB Decision No. 04-005,  we denied and dismissed the employer’s Petition to Disqualify SIME Physician, and we denied the employer’s petition to approve the proposed C&R, under AS 23.30.012.  Because the employee retained legal representation in the successful defense of his claims from termination under the C&R, we awarded $260.00 in reasonable attorney fees and $1,990.00 in paralegal assistant costs, under AS 23.30.145(b) for the benefits protected.  We retained jurisdiction over the employer’s potential request, under AS 44.62.450(c), to recuse panel members from future hearings on the employee’s claims.

On March 11, 2004, the employer filed a Petition for Reconsideration under AS 44.62.540, requesting that we reconsider our March 3, 2004 decision to award the employee attorney fees and legal costs.
  In the petition, the employer asserted (1) the issues of fees and costs had not been properly noticed in the controlling Prehearing Conference Summary
 for the February 27, 2004 hearing, (2) fees and costs can be awarded only on matters on which the employee prevailed and which are final, and (3) fees and costs can be awarded only for prevailing on a claim, not on peripheral issues.

The employee filed a Reply to Employer’s Petition for Reconsideration
 on March 19, 2004, asserting attorney fees had been noted as an issue in the January 22, 2004 Prehearing Conference Summary, an affidavit itemizing the claimed fees had been filed before the hearing, and the employer did not raise an objection to the issue being considered when the parties argued the issue in the hearing.  The employer asserted the employer’s attempt to get approval of the C&R, if successful, would have resulted in the termination of his claim.  Accordingly, the hearing was at least partially substantive, not simply procedural, and attorney fees were in order.  The employee asserted his paralegal assistant expended an additional 4.5 hours researching and responding to the employer’s petition.  We closed the record to consider this petition when we next met, March 25, 2004, our last hearing day before the expiration of our authority to reconsider our decision under AS 44.62.540.
  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
RECONSIDERATION 

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

 (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

 (b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employer's Petition for Reconsideration, we have examined the written record of this case, the hearing testimony, and our March 3, 2004 decision and order.  This petition asserts we exceeded our statutory authority in that decision, and it requests that we deny attorney fees and legal costs related to the employer’s Petition to Disqualify SIME Physician.  AS 23.30.145(b) and 8 AAC 45.180(f) specifically govern the award of legal costs.  Accordingly, we will exercise our discretion to reconsider this decision under AS 44.62.540 in order to re-examine the employee’s claim for attorney fees and legal costs under those provisions.

II.
NOTICE 

AS 23.30.110(a) provides, in part, that “the board may hear and determine all questions in respect to the claim.”  AS 23.30.110(c) requires us to give parties written notice of hearings.  The Alaska Supreme Court long ago, in Simon v. Alaska Wood Products,
 required us to give the parties notice of the specific issues being decided in our proceedings.  Our regulations provide Prehearing Conference Summaries to clearly identify issues at hearing.  8 AAC 45.065(c) provides, in part: “The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing."  Our practice is to allow parties to reconfirm the issues in dispute at the outset of our hearings.  If the parties identify some permutation of the issues as identified in the controlling Prehearing Conference Summary, we deem the Summary modified.

AS 23.30.135 gives us the broad authority and responsibility to conduct our proceedings to “best ascertain the rights of the parties.”
  In the instant case, the controlling Prehearing Conference Summary identified the employer’s petition as the subject of the hearing.  Nevertheless, before the hearing, the employee had filed an affidavit claiming fees and costs for defending against the petition.  In the hearing, the employee specifically raised the question of his attorney fees and costs, as an issue pendant to the employer’s petition.  The employer did not object to the employee raising the issue, and both parties argued concerning the merits of the request for fees and costs.  Accordingly, we permitted the parties to proceed with their arguments, and in our decision we attempted to address all issues related to the employer’s petition.  Based on this record, we find no substantial surprise to the employer, and we deem the controlling Prehearing Conference Summary was modified.

III.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145 provides, in part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180(f) provides, in part:


The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating 
that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant:

. . . .

(14)  fees for the services of a paralegal or law clerk . . . .

In our March 3, 2004 decision, we found the payment of the benefits claimed by the employee has been resisted by the action of the employer.
  Although the parties arrived at a proposed C&R agreement over a year ago, the employee subsequently repudiated the C&R, and sought to have it denied because the C&R would waive his claims, limit his recovery to a settlement amount, and terminate his entitlement to any additional benefits.  We found the employee retained legal representation in the successful defense of his claims from termination under the C&R.  Upon re-examination, we affirm those findings.

We note that employees’ counsel are able to receive fees only when specifically awarded by the Board.
  Although AS 23.30.145 requires successful prosecution of a claim, the Alaska Supreme Court has long interpreted that requirement very broadly in relation to the award of attorney fees: recognizing even the facilitation of belated voluntary payment of benefits,
 or the securing of permanent (as opposed to temporary) disability status,
 as actions for which attorney fees should be awarded.  Attempting to narrow the reading of AS 23.30.145 to cases involving only specific Workers’ Compensation Claims would effectively prevent injured workers from obtaining counsel for situations such as an employer’s petition to terminate benefits under AS 23.30.105 or other statutes of limitation.  Accordingly, we have interpreted AS 23.30.145 to apply to situations in which the employee has obtained the assistance of counsel either procuring or protecting benefits, resulting in an appealable decision and order.

In the February 25, 2004 hearing, the employee sought an award of attorney fees and paralegal assistant costs under subsection 145(b) for the benefits protected from the employer’s petition.  We denied the C&R in our March 3, 2004 decision, preserving the employee’s claim for benefits, and affecting the substantive rights of the parties.  Consequently, we again find this was a final decision, at least in part, and we could award legal fees and costs.
  

Subsection 145(b) requires the award of an attorney's fee and costs to be reasonable.  We examined the record of this case, and the employee's written itemization of attorney fees and paralegal assistant costs.  The employee’s fee affidavit itemized $260.00 in attorney fees and $1,990.00 in paralegal assistant costs expended on the defense of the employee’s claims in this workers’ compensation proceeding.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the amount of benefits protected by the services obtained, we again find the above-mentioned attorney fees and costs were reasonable for the employee’s successful defense of his claims from termination.  We will confirm the award of $260.00 in reasonable attorney fees and $1,990.00 in paralegal assistant costs, under AS 23.30.145(b).  

ORDER

Under AS 44.62.540, we deny and dismiss the employer’s Petition for Reconsideration.  We affirm AWCB Decision No. 04-0055 (March 3, 2004) in all respects.  

Dated at Fairbanks, Alaska this 2nd day of April, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                  






Dorothy Bradshaw,  Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of ABDUL K. ADEPOJU employee / respondent; v. FRED MEYER INC. OF ALASKA, self-insured employer / petitioner; Case No. 200014082; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 2nd day of April, 2004.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk
�








� A quorum under AS 23.30.005(f).


� Dr. Cohen June 21, 2000 surgical report.


� See also Dr. Cohen November 16, 2000 report, and Susan Klimow, M.D., September 21, 2000 report.


� Dr. Radeki April 2, 2001 EME report at 7; and Dr. Rosenbaum March 26, 2001 EME report at 5-8. 


� Dr. Rosenbaum March 26, 2001 EME report at 2.


�Id. at 7.


� AWCB Decision No. 02-0251 (December 5, 2002) at 1-3.


� Id. at 6.


� See Cole v. Ketchikan Pulp, 850 P2d 642, 647 (Alaska 1993).


� Dr. McCormack, medical report, May 14, 2003, at 5.


� Id.


� Id. at 5-6.


� Id. at 6.


� Dr. McCormack, medical report, July 15, 2003.


� Petition to Disqualify SIME Physician, dated August 19, 2003


� Prehearing Conference Summary, January 22, 2004.


� See 8 AAC 45.092(e)(5).


� Dr. McCormack dep. at 15, 25-26.


� Id. at 15-17.


� Id. at 9-10.


� Mark Lutz Investigative Report, August 8, 2000. 


� Dr. McCormack dep. at 14, 15, 32.


� 850 P.2d 642, 647 (Alaska 1993).


� Petition for Reconsideration, dated March 10, 2004.


� Prehearing Conference Summary, January 22, 2004.


� Reply to Employer’s Petition for Reconsideration, dated and filed on March 19, 2004.


� No response to this petition has been filed by the employer as of the date of issuance of this Decision and Order on Reconsideration.


� 633 P.2d 252, 256 (Alaska 1981); see, also, Dresser Industries v. Hiestand 702 P.2D 244, 248 (Alaska 1985).


� AS 23.30.135(a).


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Cf AS 23.30.260; AS 23.30.145.


� Childs v. Copper Valley Electr. Ass’n, 860 P2d 1184 (Alaska 1993).


� Underwater Construction Inc. v. Shirley, 884 P2d 156 (Alaska 1994).


� Cf AS 23.30.260; AS 23.30.145.


� E.g., Holland v. ACS, AWCB Decision No. 04-0010 (January 12, 2004).





11

