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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	WILLIE E. MILTON, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

EDS JANITORIAL SERVICE, INC.,

                                                  Employer,

                                                   and 

UMIALIK INSURANCE CO,

                                                  Insurer,

                                                     Defendants.
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)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  199920683
        AWCB Decision No. 04-0073 

         Filed with AWCB Fairbanks, Alaska

         on April 7, 2004


We heard the employee’s claim for workers’ compensation benefits in Fairbanks, Alaska on February 27, 2004.  Attorney James Hackett represented the employee.  Attorney Mike McConahy represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing.


ISSUES
I. Whether the employee timely reported his injury.

II. Whether the employee's condition was substantially caused by his employment.

SUMMARY OF THE EVIDENCE
 
The employee initially injured his lower back in February or March 1995, by moving heavy furniture in the course of his employment with J&L Properties. The employee treated with Orthopedic Surgeon Carl Unsicker, M.D., participated in physical therapy, was restricted from working for two to three months, and received workers’ compensation benefits. On January 5, 1998, the employee again sought treatment for right low back pain, which he characterized as a resurgence of his prior back injury, even though he had not received any direct trauma to the area. 

On October 4, 1999, Larry A. Harikian, M.D., treated the employee for abdominal pain radiating to the back. An upper abdominal ultrasound ruled out gallstones, but questioned the size of the kidneys. ACT scan performed on the abdomen and pelvis found a cyst on the right kidney, but was otherwise normal 

On November 1, 1999, Enlow Walker, M.D., saw the employee and noted that the employee "states he injured his back in 1993 or 1994. He was treated for a while by Dr. Unsicker and had physical therapy. He states that his symptoms improved, but never totally went away and now they have gotten much worse over the past month or so. He states that the pain is now so bad that he is unable to work. He states that the type of pain that he is having now is the same type of pain that he was having in 1994." 

Dr. Walker further noted that the employee "reports that he has been working at a maintenance and cleaning job. He does not remember any injury that set off this episode, but states that it just got progressively worse." On examination, the employee showed some tenderness over the right lower back, but had no spasm. The employee's range of motion was "intact", but with pain. Straight leg raising was positive on the right to 45 degrees and x-rays showed "no change since 1994." The employee was diagnosed as having low back pain with sciatica on the right side, and was advised to avoid heavy lifting. 

On November 4, 1999, the employee signed his Report of Occupational Injury or Illness, asserting that he sustained a back injury on October 1, 1999, that aggravated an old injury from 1994, causing pain throughout his right side. The employer's answer was that the employee had "said he was not working for Ed's Janitorial Svc.” 

A Radiology Report dated November 1, 1999 stated the impression of a five view lumbosacral spine examination as "Chronic L4-5 spondylosis with slight progression since the prior examination. There is also minimal arthrosis of the articular facet joints at the lumbosacral junction." 

On November 18, 1999, the employer controverted benefits on the basis that the "injury was not reported in a timely manner, employer is unaware of any work place injury, and employee stated to employer that he was not injured in course and scope of this job." 

On November 23, 1999, the employee saw Dr. Young Ha, M.D., who noted the industrial injury of October 1999 for the first time in any medical record: 

The patient says on October 4, 1999 he was buffing the floor and felt some discomfort which became quite severe later on when he bent over to pick up a five gallon water bucket and put in the sink. He was doing janitorial work at Fort Knox at that time. He has not worked since then. This janitorial work was much more strenuous than what he had all along in town working for ED Janitorial Services. In 1994 he injured his back at work at that time working for J&L Properties requiring maintenance work lifting heavy objects and also at the same time, a side job for ED Janitorial Services in town. He hurt his back working for J&L properties when he carried a heavy oak desk and fell on the stairs. Treated by Dr. Unsicker who said he pulled a muscle and several months of conservative treatment including physical therapy made him able to return to work after about three months and worked until February 1999 without having any problems at which time he terminated his employment with J&L but maintained the janitorial job for ED Janitorial. The reason for switching the job location from in town to the Fort Knox gold mine was slightly increased salary. 

Dr. Ha's Impressions were "Pain in the lower back and right leg, etiology not determinable at this time." Dr. Ha encouraged the employee to get his physical condition "up to par" and return to work preferably in town rather than at Fort Knox. 

On December 8, 1999, a physical therapist noted that the employee had been treated six times over the past three weeks and had "much improved and is able to perform most all daily activities without an increase in low back pain." On December 13, 1999, Dr. Walker noted that the employee's pain had improved and released the employee to return work with the restrictions of "light duty with no lifting over 20 pounds [and] no recurrent bending." 

On January 10, 2000, the employee reported to Dr. Walker, "he did try to work but was able to work only about 4 hours. He was assigned to mopping a floor and he states that that caused him quite a lot of back pain and he had to stop." Nevertheless, the employee reported that "the back pain is not as acute as it was several months ago, but is still very bothersome and he still gets radiation of pain down the right leg." 

On January 20, 2000, the employee was examined by Richard Cobden, M.D., who noted the employee's "complains of low back pain for about the last month" and "right hip and thigh pain." Dr. Cobden reported the employee's history and noted, "He says he was wearing a work brace when the incident happened, but it did not help him very much." 

Dr. Cobden examined the employee and found that "Lumbosacral spine series was taken today, and this reveals a spondylolysis of the right pars interarticularis at L5-S1, but there is no spondylolisthesis. Further examination reveals that he is very tender over the right sacroiliac area, and directly over the spine of L4-L5." Dr. Cobden's impression was that the employee's "problem is one of an aggravated spondylolisthesis and a sacral bursitis." The employee was treated with an injection of Depo-Medrol in the right sacroiliac area and a lumbosacral support. It was recommended that his future work activities be "quite limited." 

On March 6, 2000, the State of Alaska Department of Labor issued its decision that the employee was ineligible for unemployment insurance because he had "quit" and "voluntarily" left his employment with Ed's Janitorial on 4 October 1999: 

You quit your position as a janitor with Ed's Janitorial on 10/4/99 because you did not have anyone to look after your daughter in the evenings when you worked. Although commendable, you did not exhaust reasonable alternative prior to quitting. . . . 

You voluntarily left your work for personal reasons. Although understandable, the circumstances involved in your leaving do not establish good cause for voluntarily leaving your work. 

On March 23, 2000, the employee saw Davis Peterson, M.D., who noted the employee's antalgic gait, decreased range of motion, tenderness, positive WaddelI test, and a discrepancy in the straight leg raising measurements when comparing seated with supine straight leg raising. He assessed the employee with "Lumbar spine strain mechanism with positive Waddell sign and poor response to physical therapy with chronic pain syndrome requiring narcotics." Dr. Peterson recommended that the employee undergo "diabetic screening and potential thyroid screening as well as a general internal medicine evaluation" and "a trial of epidural steroid injections." 

On April 26, 2000, the employee saw Gina Escobar, M.D., for "consultation only for low back pain." Dr. Escobar noted the employee's history, without noting any industrial injury of October 1, 1999: 

This is a 47-year-old male with a history of back injury in 1994. Apparently, the patient has had ongoing low back pain since 1994, which has required narcotic use to relieve the pain. The patient has been disabled because of this. ... 

The patient apparently was lifting heavy furniture in July of 1994, where he felt something give in his back and felt the tingling, numbness, and shooting pain down his right leg to his foot. Additionally, the pain also moved toward his right arm and neck. At that time, the patient had been evaluated by Dr. Unsicker, and was told not to return to work for two months. After approximately two months, he returned back to work and the pain was more intermittent. It would come and go, and it never seemed to completely subside. He has noticed over the past six months that he has actually worsened and in fact, he has had more numbness in his right leg and foot, as well as his right arm and neck. The patient states that he is unable to be comfortable in one position, and actually on Sunday, this past Easter Sunday, the patient at church felt very uncomfortable in the pew and actually was unable to find a comfortable position. He needed to move around as he felt in one position his right leg would go numb. He states that over this past weekend is the first time where he felt he lost complete control of his right side. He felt that he had foot drop and was unable to move his right foot.

He also complains of constipation, decreased concentration, decreased memory. He is unable to sleep because of the pain. He feels that the constipation has actually worsened. First, he said it is because of the OxyContin, then he corrects himself and states that it has been since the accident. I am not sure if this is secondary to the narcotic usage for the pain control or from the accident.  

Dr. Escobar assessed the employee with "Chronic low back pain", "possibly being hypothyroid", and "possible diabetes" and suggested that the employee may "benefit from chronic pain consultation" as well as physical therapy. 

On May 1, 2000, Dr. Cobden treated the employee with another injection of Depo-Medrol into the right sacroiliac joint, sent him to physical therapy, and prescribed medications for muscle spasms. 

On July 14, 2000, Orthopedic Surgeon Holm Neumann, M.D., Ph.D., examined the employee for an employer-sponsored independent medical evaluation (SIME). Dr. Neumann's impressions were: 

[S]prain/strain injury to the lumbar spine, by history associated with incident of October 1, 1999; . . . some early degenerative arthritic changes in the lumbar spine which, in my opinion, were pre-existing the incident of October 1, 1999; . . . [and] spondylolysis in the lumbar spine as documented on imaging studies. My impressions are that this is pre-existing and that the incident of October 1, 1999 aggravated this underlying condition.

Dr. Neumann diagnosed the employee with a "pre-existing spondylolysis upon which was superimposed a sprain/strain condition, by history associated with an incident of October 1,1999."  He further noted: 

I feel that his condition is a combined condition with his pre-existing spondylolysis, upon which was superimposed a sprain/strain injury. With a simple sprain/strain injury, I would anticipate his condition would become stationary and stable within an eight week period of time. I am of the Impression that his problem has been prolonged due to the presence of his spondylolysis. It is noted that on December 8, 1999, in his records he was much improved after physical therapy. At that time, I would anticipate his condition would have approached a period to be considered stationary and stable in regard to the sprain/strain injury. Further symptoms, in my opinion, and his current condition is based essentially on his pre-existing spondylolysis. The patient, however, would have benefited from an instructional session with physical therapy in a home-based, self-directed exercise program to stabilize his spine condition. . . .

In regard to his sprain/strain injury, I feel Mr. Milton is medically stable and stationary. In regard to his spondylolysis condition, I am of the impression he is not stationary and stable. I would anticipate such in a six to eight week period of time, after he carries out an appropriate exercise program.

Because he believed that the testing was invalid, Dr. Neumann was unable to perform any PPI rating: 

I am unable to perform a permanent partial impairment rating using the American Medical Association Guides to the Evaluation of Permanent Impairment because of a question of validity of the examination today. I question the restricted range of motion measurements as were measured. The patient does have inconsistencies on exam, including positive Waddell test. He has positive pre-Marxer test and has inconsistencies in comparing straight leg raising when seated with supine position. I am unaware of what pre-existing permanent impairment the patient had prior to his incident of October 1, 1999. 

Dr. Neumann concluded that, "At the present time, I am of the impression that Mr. Milton's findings are related to the spondylolysis condition and once again I am of the impression that the exam today was invalid for rating purposes." 

On September 16, 2000, Dr. Cobden stated his belief that the employee "reached a condition of medical stability as of 9/7/00. His condition is one of spondylolisthesis, which is symptomatic. This would fall under DRE lumbosacral Category 4, loss of motion segment integrity and implies a 20% whole person impairment", according to the American Medical Association Guide to the Evaluation of Permanent Impairment Ratings, Fourth Edition. 

On November 20, 2000, the employee consulted with Lawrence Stinson, M.D., of the Advanced Pain Centers of Alaska. On December 12, 2000, Dr. Stinson performed: "1. Lumbar provocative discography followed by postdiscogram CT at L3-4, L4-5, and L5 SI"; and "2. Right L5-S transforaminal epidural steroid injection under biplanar fluoroscopic guidance with conscious sedation." On January 23, 2001, Dr. Peterson wrote to Dr. Stinson that he had reviewed the reports and that the employee might be a "reasonable candidate" to consider for intradiscal electrothermal therapy (IDET), but not for an open surgical procedure. 

On February 26, 2001, Dr. Cobden gave "his working diagnosis [as] that of a spondylolisthesis and spondylolysis. Slippage of his lumbar, which is secondary to work at Fort  Knox where he was working as a janitor" and that he "also has a prior injury in 1994 picking up a 200 pound dresser." Dr. Cobden considered the employee to be "stable", with a treatment plan of conservative exercise and physical therapy. His "impairment . . . under the American Medical Association Guide to the Evaluation of Permanent Impairment Ratings, Fourth Edition lumbosacral DRE, Category 4, (loss of motion and segment integrity) puts him by the 20% whole person impairment." 

On March 12, 2001, Dr. Stinson recommended lumbar stabilization exercises, a back brace and evaluation by a pain psychologist. On January 23, 2002, Dr. Stinson reported that the employee has been receiving ongoing conservative therapy and pain management skill training for his lumbar discogenic pain, but it had "not abated and has actually worsened with time." Once more, the employee had developed "increasing cervical pain associated with primarily right-sided headaches" and "increasing bilateral 'sharp to achy' pain in the lower lumbar region." Dr. Stinson's assessment was: 

1. Right C l-C2, C2-C3 facet arthropathy with associated occipital neuralgia. 

2. Bilateral L3-L4, L4-L5, and L5-S1 facet arthropathy. 

3. Discogenic pain demonstrated previously on discography at 4-L5 and L5-S1. 

4. A new finding of bilateral T10 facet arthropaythy on exam today. 

On February 15, 2002, Dr. Stinson performed a successful intradiscal electrothermal therapy (IDET) at the L4-L5 and L5-S1 levels under fluoroscopic guidance and unremarkable post-IDET discograms at L4-5 and L5-S1. The employee was instructed to wear his brace at all times. 

On February 19, 2002, Dr. Stinson reevaluated the employee. The employee stated that his lower lumbar area was aching, rating it as a 7 out of 10, but that the pain was controllable on his current medical regiment when he "takes it easy." 

On July 3, 2002, Dr. Stinson noted that the employee's "ongoing lumbar pain" had improved since his IDET procedure on February 15, 2002. The employee reported that his pain was "50% better", but also reported that: 

[He] is still having some persistent right lumbar sharp pain that is different and does not radiate like before the IDET. This is well localized that he can put his finger on and is often "like a knife." Additionally, he has noticed some similar symptoms in the right lower neck. The combination of these remaining painful areas has j resulted in him having considerable difficulty sleeping. 

Dr. Stinson assessed: 1. Good recovery from previous lower lumbar discongenic symptoms, but has right L2-L3, L3-L4, L4-L5, and L5-Sl facet arthropathy, 2. Right C5-C6, C6-C7 facet arthropathy, [and] 3. Sleep disturbance." 

On August 8, 2002, Dr. Stinson performed a right L2-3, L3-4, L4-5, and L5-S1 intrafacetal joint injections under fluoroscopic guidance. On August 28, 2002, Dr. Stinson noted that the employee  stated "his pain is still '5 to 6 out of 10' in severity", which was much improved from “the 9 to 10 he was experiencing prior to his two-level IDET." The employee "still has right-sided lumbar paraspinal muscle spasm that does interfere with his activities of daily living" and "is also complaining of increasing cervical discomfort, particularly with lateral rotation. He states that if he rotates his neck to the right, he will develop right arm pain. This is new for him." 

On September 19, 2002, Dr. Stinson performed a "[s]uccessful right L5-S1 transforaminal epidural steroid injection under fluoroscopic guidance with conscious sedation." On October 16, 2002, Dr. Stinson reevaluated the employee's "right lower lumbar posterior hip pain that will often extend down the right leg. It is predominately in the right thigh region. It is usually '5 out of 10,' but is made much worse with bending and prolonged sitting. . . . "  

Dr. Stinson also stated "[A]lthough he is definitely improved from before he received treatment, the right leg pain continues to be difficult" and the employee "continues to have right cervical pain." "His previous L5-S transforaminal epidural steroid injection decreased his pain 20%, but did not touch his right low posterior his pain." 

On November 13, 2002, the employee saw Dr. Stinson "with a complaint of ongoing low-midline back pain that would radiate to the right leg and left upper cervical spine that is often associated with occipital headaches. Sometimes the headaches become so severe that his vision becomes blurry. His low back pain is definitely activity related with also prolonged sitting resulting in discomfort." Dr. Stinson assessed: "1. Symptomatic L5-S1 ongoing discogenic symptoms with spondylolysis and pars defect at that level" and "2. Left C2-C3, C3-C4, facet arthropathy with associated cervicogenic headache and left sided greater occipital neuralgia." Dr. Stinson stated that he had "conservatively maximized treatment for his lower lumbar region" and referred the employee to Dr. Peterson "for re-evaluation and possible surgical stabilization of his ongoing L5-S1 discogenic pain with the L5 pars defect and spondylolysis." Dr. Stinson planned to follow up by evaluating and treating his "left upper cervical facet symptoms and associated cervicogenic headache." 

On December 26, 2002, Dr. Stinson treated the employee's "[r]ight C2-3 and C3-4 facet arthropathy with associated cervicogenic headache" by performing a "[s]uccessful right C2-3 and C3-4 intra-articular facet injections under fluoroscopic guidance with conscious sedation." 

On February 28, 2003, Orthopedic Surgeon Thomas L. Gritzka, M.D., performed a Board-ordered second independent medical evaluation (SIME) of the employee. Dr. Gritzka's diagnosis of the employee's lumbar condition was: 

I. Chronic lumbosacral sprain. 

a. Rule out right L5-S I articular facet fracture; rule out chronic right sacroiliac joint derangement. 

2. Status post transforaminal right L5-S1 epidural steroid injections x 2; status post L3-L4, L4-L5, L5-S1 interdiscal electroghermal coagulopathy (IDET) procedure; status post articular facet injections right, L2-L3, L3-L4, L4-L5, and L5-S1; status post right C2-C3 and C3-C4 interarticular facet injections. 

3. Psychological factors affecting physical condition. 

Dr. Gritzka believed that the employee's symptoms of "right-sided low back pain that spreads into the right buttock and right thigh region are most probably related to the event on or around 10/01/1999." However, Dr. Gritzka did not believe that the employee's "cervical complaints are directly or indirectly related to his low back injury": 

He is being treated for a right occipital neuralgia and also for some right facet degenerative arthritis. The basic cause for the examinee's right cervical symptomatology and occipital nerve symptomatology is probably some mild facet arthritis in his cervical spine. His low back pain may entrain a progressive paravertebral muscle spasm that spreads from the low back, towards the neck and may cause his neck pain and headaches to be worse. I think that this relationship, however, is speculative, tenuous and would be hard to prove. I do not think that the examinee's neck pain, right-sided cervical pain and headaches are related in any substantial way to the 10/01/1999 incident. 

Dr. Gritzka found that the nature of the injury that he sustained on October 1, 1999 was "a little vague", but that he may have a "minor local abdominal wall hernia." Dr. Gritzka did not believe that the employee's injury aggravated, accelerated or combined with a pre-existing condition because he did not believe that the employee's imaging studies showed "any significant lumbar degenerative disc disease, lumbar intervertebral disc herniations, nor any discernable spondylolysis, spondylolisthesis, or lumbar instability." 

Dr. Gritzka recommended that the employee have "radioactive bone scan with SPECT imaging and S1 joint ratios" and a "CT scan to determine whether he does or does not have spondylolysis at L4-L5 or L5-81." Dr. Gritzka found that if these studies were negative, then the employee would require no further treatment of his spine. Dr. Gritzka also believed that the employee should have an MRI or CT scan of his lower abdominal wall to assess the possibility of a hernia. Dr. Gritzka stated that he did not believe that the employee was medically stable "[g]iven the uncertainties in this situation and the need for further evaluation." Dr. Gritzka believed that the employee could not return to unrestricted work as a janitor, but could return to "light" employment: 

I do not think it would be prudent to release Mr. Milton to work as a janitor without any limitations or restrictions at this time. There is a discrepancy between his perceptions of his physical capabilities and what would appear to be his capabilities based upon his physical examination. There are probably psychological factors affecting his physical condition. I think he is probably capable of work in the light category of the US Department of Labor Dictionary of Occupational Titles. In terms of janitorial work, this would limit him to activities such as light dusting, emptying wastebaskets, doing some straightforward (as opposed to twisting) sweeping. He probably should not run a vacuum cleaner or buffer or do any lifting over about 15 to 20 pounds. 

With respect to Dr. Neumann's opinion that the employee's lumbar ranges were invalid and could not be used to rate impairment, Dr. Gritzka agreed that unless the employee had "demonstrable pathology of his hips or sacroiliac joints, then his lumbar range of motion would be invalid and it could not be used to rate an impairment." Dr. Gritzka concluded that if all of these ancillary and additional tests (CT scan of lumbar spine, CT or MRI scan of abdominal wall and radioactive bone scans) are negative, then the employee "would be fixed and stable and, assuming no pathology of the hip and right sacroiliac joint, would have no ratable impairment of the lumbar spine, according to the AMA Guides to the Evaluation or Permanent Impairment, 4th and 5th Editions." 

On June 17, 2003, Dr. Neumann, the ElME physician, reviewed the medical records generated subsequent to his examination of the employee. Dr. Neumann noted that Dr. Cobden's impairment rating "does not state to what diagnosis this impairment is related, whether or not this is based on preexisting spondylolysis, or whether the impairment is secondary to his sprain/strain injury." Dr. Neumann further noted that with respect to Dr. Cobden's "working diagnosis of spondylolisthesis and spondylolysis which he attributed to work", "[u]sually, these types of problems occur at a juvenile age and I am personally of the impression that this condition was preexisting his claim incident of the sprain/strain injury to his back." Dr. Neumann found that his "diagnostic impression" set forth in his initial ElME report was "essentially unchanged", although he concurred in Dr. Gritzka's suggestion that additional studies be obtained. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Timely Report of Injury. 

AS 23.30.100(a) provides that: Notice of an injury ...in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury ...to the board and to the employer." However, failure to give such notice does not bar a claim. According to AS 23.30.100(d): 

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; 

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given; 

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death. 

The employee testified that he sustained his industrial injury on early Monday morning, October 4, 1999, rather than the reported October 1, 1999. He also testified he called his supervisor at home to report the injury. In any case, he did not file the written report of injury to his employer until November 4, 1999, more than 30 days after this alleged injury. In its initial notice of controversion, dated November 18, 1999, the employer raised the defense that the "injury was not reported in a timely manner, employer is unaware of any work place injury, and employee stated to employer that he was not injured in course and scope of this job." This defense was also raised on February 1, 2000, at the first prehearing conference on the employee's claim, and in its subsequent answers. 

The employer claims it had no knowledge that the employee was injured while working for the employer. The employee sought medical treatment on October 4, 1999 and the employer asserts there was no reason that he could not have given notice of his claim if such a work-related injury had actually occurred on or about October 1, 1999. 

Based on our review of the record, however, we will excuse any late filing of a report of injury in this case. Based on the employee’s testimony that he wanted to continue working, and on his testimony that he attempted to inform his employer of his inability to work, we find the employee's claims should not be barred as untimely under AS 23.30.100.  

II. Causation. 


AS 23.30.120 provides, in part: “PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  

In Safeway v. Mackey, 965 P.2d 22,26-27 (Alaska 1998), the Court found that application of the presumption of compensability involves a three-step process: 

First, to raise the presumption of compensability, the employee must establish a "preliminary link" between his or her disability and the employment.

Second, the employer has the burden of overcoming the presumption by presenting substantial evidence that the injury was not work-related. An employer can satisfy this burden by providing substantial evidence that either: "(1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that employment was a factor in causing the disability." ... Third, once the employer produces substantial evidence to rebut the presumption of compensability , the presumption drops out and the employee must prove the elements of his or her claim by a preponderance of the evidence [Citations omitted]. 

In determining whether the employer has rebutted the presumption, substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Id; Steffey v. Municipality of Anchorage, 1 P.3d 685, 691 (Alaska 2000). "It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant's work was probably not a substantial cause of the disability." Id. "If medical experts have ruled out work-related causes for an employee's injury, then [it is not] require[d] that these experts also offer alternative explanations." [Citations omitted]. Norcon, Inc. v. Alaska Workers' Compensation Bd., 880 P.2d 1051, 1054 (Alaska 1994). "In determining whether [the employer] rebutted the presumption of compensability ... the Board does not weigh evidence offered by the employer against that offered by the employee, but rather examines the evidence offered by the employer standing alone." Stephens v. ITT/Felec Services, 915 P.2d 620, 625 (Alaska 1996).  

In this case, presuming the employee’s testimony that his condition was substantially caused by his work for the employer was sufficient to raise the presumption of compensability, we find the EIME opinion of Dr. Neumann constitutes substantial evidence to rebut the presumption. We find this evidence eliminates any reasonable possibility that the employee's alleged October 1, 1999 industrial incident was a substantial factor in causing the employee's current disability and, also, provides an alternative explanation which excludes work-related factors. Specifically, Dr. Neumann found that in October 1999, the employee suffered no more than a temporary strain or sprain to the lumbar spine (which was consistent with the diagnosis of Dr. Peterson on March 23, 2000). Dr. Neumann also diagnosed "spondylolysis" in the lumbar spine. Dr. Neumann found that this spondylolysis most likely pre-existed any industrial injury of October 1, 1999, explaining that "[u]sually, these types of problems occur at a juvenile age and I am personally of the impression that this condition was preexisting his claim incident of the sprain/strain injury to his back." 

Based on our conclusion the employer has submitted substantial evidence to overcome the presumption, we find the employee must prove his claim by a preponderance of the evidence. We find he cannot. 

We base this conclusion on the EIME opinion of Dr. Neumann that: (1) the employee suffered no more than a temporary sprain or strain on October 1, 1999, which was resolved by December 8, 1999; 2) the employee's current condition is the result of a pre-existing condition, diagnosed as spondylolysis; and (3) the results of the employee's lumbar range of motion testing were invalid and cannot be used to give the employee any PPI rating. 

We also rely on the opinion of the SIME physician, Dr. Gritzka. Although Dr. Grizka believed that the employee's "right-sided low back pain" probably was related to an event on or around October 1, 1999, he did not believe that the employee's cervical problems were "directly or indirectly related to his low back injury." He also did not believe that the employee's "neck pain, right-sided cervical pain and headaches are related in any substantial way to the 10/01/1999 incident." Although Dr. Gritzka did not find the employee to be suffering from the pre-existing condition of spondylolysis, he did not eliminate the possibility. Rather, he stated that additional tests needed to be performed before he could make this determination. If the tests were negative, Dr. Gritzka believed that the employee would require no further treatment of his spine. 

Dr. Gritzka agreed that the validity of the tests was questionable and could not be used to rate a permanent impairment unless the employee had demonstrable pathology of his hips or sacroiliac joints. Dr. Gritzka stated that if all of the additional tests are negative, then the employee "would be fixed and stable and, assuming no pathology of the hip and right sacroiliac joint, would have no ratable impairment of the lumbar spine, according to the AMA Guides to the Evaluation or Permanent Impairment, 4th and 5th Editions." 

In sum, after weighing the evidence presented in this case, we find the employee cannot establish the work-relatedness of his claim by a preponderance of the evidence. Accordingly, we conclude the employee's claims for benefits must be denied.


ORDER

The employee’s claim for workers’ compensation benefits is denied and dismissed.

Dated at Fairbanks, Alaska this 7th day of April, 2004.







ALASKA WORKERS' COMPENSATION BOARD
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Fred Brown, 
Designated Chairman







________________________________________                                
                                 Dorothy Bradshaw, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.
RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WILLIE E. MILTON employee / applicant; v. EDS JANITORIAL SERVICE, INC.; employer; UMIALIK INSURANCE CO, insurer / defendants; Case No. 199920683; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 7th day of April, 2004.

 






______________________________________

                            



Victoria J. Zalewski, Admin. Clerk
�








� We also note Dr. Neumann’s observation that although Dr. Cobden provided the employee with an impairment rating, Dr. Cobden did not state to "what diagnosis this impairment is related, whether or not this is based on preexisting spondylolysis, or whether the impairment is secondary to his sprain/strain injury."
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