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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DEBRA K. TATE, 

                                                  Employee, 

                                                      Applicant,

                                                   v. 

KEY BANK NATIONAL ASSOCIATION,

                                                  Employer,

                                                   and 

FEDERAL INS CO,

                                                  Insurer,

                                                     Defendants.

	)
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)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200010732
        AWCB Decision No. 04-0076 

         Filed with AWCB Fairbanks, Alaska

         on April 8, 2004


We heard the parties’ respective discovery petitions in Fairbanks, Alaska on February 27, 2004.  Peter Stepovich, paralegal assistant to attorney Michael Stepovich, represented the employee.  Attorney Robert Griffin represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing.

ISSUES
1. Should the Board grant the employee's Petition for a Protective Order and not require the employee to attend a psychiatric evaluation on referral by an employer-sponsored independent medical evaluation (EIME) physician Donald Peterson, M.D.? 

2. Should the Board grant the employer's Petition of November 19, 2003 for a Protective Order regarding the production of Nurse Case Management Materials of Tracy  (Conrad) Davis?  

3. Should the Board grant the employee’s request for an award of litigation costs?

SUMMARY OF THE EVIDENCE


The facts through the date of our last hearing in this case are summarized in our July 28, 2003 Interlocutory Decision and Order
 and are incorporated by reference and not repeated here in their entirety.  Nevertheless, for purposes of placing the issues in context, we will recite the events leading to the instant determination as to whether an EIME concerning the employee’s psychiatric condition is in order. 


On September 28, 2000, the employee traveled to Seattle for surgery with Thomas Trumble, M.D. On January 10, 2001, the employee traveled to Seattle for a follow-up with Dr. Trumble. On May 17, 2001, the employee traveled to Seattle for a surgery with Dr. Trumble. 

On August 1, 2001, the employee traveled to Seattle for an August 3 surgery performed by Dr. Trumble. On September 19, 2001, the employee traveled to Seattle for a follow-up appointment with Dr. Trumble. 

On March 28, 2002, the employee traveled to Anchorage for stellate ganglion blocks by Lawrence Stinson, M.D., and for a psychological evaluation by Kenneth R. Jones, Ph.D.  On April 11, 2002, the employee traveled to Anchorage for radio frequency rhizotomies performed by Dr. Stinson. 

On August 8, 2002, the employee was informed that an EIME had been set with Stephen Fuller, M.D. in Portland, Oregon. The appointment was set for Friday, September 13, 2002. 

On August 19, 2002, Dr. Stinson stated that the employee had progressively worsened and should not travel. The doctor stated, "This is why we are attempting to maximize treatment in Fairbanks." 

On August 28, 2002, the employee saw John Godersky, M.D., in Anchorage. On November 25, 2002, the employee had a spinal cord stimulator implanted by Dr. Godersky in Anchorage. 

On January 8, 2003, the employee traveled to Anchorage for treatment with Dr. Godersky. On January 25, 2003, the employee was seen by Donald Peterson, M.D., for an EIME in Fairbanks. The employee moved to strike Dr. Peterson's report from evidence. This request to strike Dr. Peterson's report was denied by this Board on August 22, 2003 in AWCB Decision and Order No. 03-0200. 

In his February 20, 2003 report, Dr. Peterson discussed the employee's psychological overlay. At page 22, he found "strong evidence of symptom magnification secondary to gain and psychological overlay in the employee's presentation." He also found the presence of mirror symptoms of the left radioulnar joint. He said this was a "clear sign of psychological overlay." Also at page 22, Dr. Peterson noted that medical records requested from Fairbanks Psychiatric and Neurological Clinic were not included in the records he received because they had been marked, "Not related for release." It was Dr. Peterson's opinion that "such an evaluation would be quite relevant to this case, particularly if it documented somatic complaints or features of non-physical factors affecting her physical presentation." 

On April 17, 2003, Dr. Peterson further clarified his opinion on the issue of a psychiatric evaluation. At page 3, Dr. Peterson again stated an independent psychological-psychiatric evaluation would be reasonable to document further his impression of the employee's symptom magnification, secondary gain, and psychological overlay. 

On October 2, 2003, the employee was deposed. In her deposition at pages 79 and 80, she testified that she was able to travel to Anchorage, but was unable to fly to Seattle. Upon being informed that the employee stated in her deposition that she could travel to Anchorage, on October 23, 2003 Dr. Peterson referred the employee for a psychiatric evaluation with David Glass, M.D. Unfortunately, Dr. Glass lacked the requisite license to practice medicine in Alaska, and this evaluation was never scheduled. 

On January 6, 2004, Dr. Peterson was presented with the curriculum vitae of Patricia Lipscomb, M.D. Dr. Peterson testified in his deposition that he reviewed Dr. Lipscomb's curriculum vitae and felt that she had the necessary credentials to perform a psychiatric EIME. 

On January 7, 2004, employee representative Stepovich, was informed of a psychiatric EIME to be performed by Dr. Lipscomb in Anchorage on December 25, 2004. 
On January 12, 2004, Mr. Stepovich stated in a letter to Ms. Niemann of Mr. Griffin’s office, that the employee would not attend the EIME because her condition had deteriorated and she now could not travel even to Anchorage; and, that procedurally, Dr. Peterson's referral is defective. 

On January 12, 2004, Mr. Stepovich also filed a Petition for a Protective Order stating that the employee is unable to travel and that the psychiatric evaluation is in violation of AS 23.30.095(e). 

On February 2, 2004, Dr. Stinson stated that the employee is unable to travel and had been so since January 19, 2004. 

On February 9, 2004, Dr. Peterson was deposed regarding his referrals. At page 6, he testified he believed a psychiatric evaluation in this case was necessary because there were a number of non-physical factors that he felt were influencing the employee's response to injury and pain. He thought a psychological-psychiatric evaluation could shed further light on those non-physical factors. At that time, Dr. Peterson was unaware of any psychiatrist in Alaska, or licensed in Alaska, that would be willing to perform a psychiatric evaluation. 

He stated that he was personally familiar with Dr. Glass from prior panels and consequently made that referral. Dr. Peterson also testified that he reviewed Dr. Lipscomb’s curriculum vitae and thought that she was appropriately qualified, based on her credentials and experience, to perform a psychiatric IME. 

The employee asserts the employer's attempt to have the employee seen by Dr. Lipscomb is an unauthorized change of physicians under AS 23.30.095 (e). The employee objects to employer's alleged attempt to have her seen by a third physician of their choice, contending the employee was previously examined, at the request of the employer, once by Stephen Fuller, M.D., on August 28, 2002 (record review), and then again by Dr. Peterson on January 25, 2003. 

Mr. Stepovich identified in his January 12, 2004 letter to the employer's counsel problems he believe existed with Dr. Peterson's referral, as follows: 

Along with the medical reasons stated above, there are a number of procedural problems that will not allow Ms. Tate to consent to the proposed EIME. The referral you propose is problematic on a number of levels. The requested exam cannot be considered a referral, as it did not originate at the time of Dr. Peterson's 1/25/03 EIME, nor was it prescribed in his subsequent report of 2/20/03. To attribute the referral to Dr. Peterson, some eleven months later is disingenuous. It is disconcerting that Dr. Peterson believes simply checking a box on your letterhead constitutes a referral. In most, if not all, medical, cases I have been involved in a referral involves the referring doctor identifying the proposed examiner and then contacting that examiner through his own efforts, and not that of an attorney. 

The record indicates that the doctor had no intention of referral until your office contacted him on 4/03/03, 10/03/03, and then again on 1/06/04. Your office provided the names of potential examiners to Dr. Peterson, as opposed to him identifying the doctors. The whole process has been contra to what is customarily accepted as a referral in the medical profession at large. The result is a contrived process that is intentionally skewed against Ms. Tate. She cannot be party to such a biased attempt to have her examined in excess of the intent of AS 23.30.095(e). 

The employee does not believe that Dr. Peterson's referral, relying on the employer's attorney's guidance, constitutes a proper referral. The employee contends Dr. Peterson himself, when deposed on February 9, 2004, denied that his actions were that of a referral. Dr. Peterson was asked to agree that in his report of February 20, 2003, he did not refer the employee to a psychologist or psychiatrist. Dr. Peterson replied, "No, that wasn't my role to refer to anybody. That's not part of the evaluation." (Deposition of Dr. Peterson, page 11, lines 14-18.) 
Dr. Peterson further admitted that he had no knowledge or familiarity with Dr. Lipscomb, prior .to receiving a letter from the employer’s attorney on January 6, 2004. (Id. at page 21.) Dr. Peterson additionally testified that he did not independently refer the employee, that he did so only when approached by the employer's attorney.  (Id. at page 22.) 

The employee contends that the employer's actions were made even more egregious when Counsel presented Dr. Peterson with the names of doctors who are “known to be aligned with employers” regarding examinations performed for workers' compensation purposes. The employee contends the record is quite clear that Drs. Robinson, Glass and Lipscomb are doctors who regularly perform employer sponsored EIMEs. 


B. Whether to Require Production of Traci Davis' Medical Management Records. 


According to a letter that Tracy Conrad Davis wrote to the employee on November 6, 2000, she was retained by the insurer to “manage the medical aspects of [the employee’s] worker’s compensation claim.” She also stated:

I will be involved to obtain medical information with regard to the surgery that was performed on 9/28/00 as well as current medical status. I will also be involved to obtain a release to modified and full duty work at the appropriate intervals, and to obtain documentation of medical stability at the conclusion of your treatment.

The issue of whether Tracy Conrad Davis’ records must be released was raised and argued at the previous Board hearing on July 31, 2003. In our Decision and Order of August 22, 2003 (03-0200), we remanded the issue to Board Designee Sandra Stuller. At the prehearing conference, which took place on October 22, 2003, Ms. Stuller ordered the employer to produce the records of Traci Conrad Davis, RN. On November 19, 2003, the employer filed a Petition, seeking a protective order against production of the records. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Excessive Change in Physician.

The Alaska Workers' Compensation Act (the Act), AS 23.30 et. seq.,  gives each injured worker the right to choose an attending physician. AS 23.30.095(a). Similarly the employer has a right to choose a physician to examine the employee.  AS 23.30.095(e). In order to curb potential abuses, such as doctor shopping, the Act allows an injured worker or employer to change designated physicians only once without the consent of the other.  The rule against excessive physician change is intended to curb opinion shopping.  See, e.g., HCS CCS SB 322 Sectional Analysis dated April 6, 1988.  When a designated physician refers the injured employee to a specialist, however, this is not considered a change in physician.  AS 23.30.095(a) & (e).  

AS 23.30.095 provides in part:

(a) . . .Where medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians. . . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice . . .The employer may not make more than one change in the employer’s choice of physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians. . . .

The employee has at least two objections to Dr. Peterson's referral for a psychiatric evaluation. The first is that it was not made at the time of his initial report, and the second is that the referral was "contrived" by defense counsel. 

We find the timing issue is without merit. In Kosednar v. Northern Grains. Inc., AWCB Decision and Order No. 96-0041 (January 25, 1996), the Board reviewed .095(e) and stated, "We agree with defendants that there is nothing in the statute that specifically limits the number or timing of referrals to specialists by an employer's medical evaluator. " 

Although the case law is clear that Section .095(e) has no time periods that specifically limit the timing of referrals, the majority of the delay in making the referral in this case is owed to the employee's Petition to Strike, which was not granted. More specifically, on April 4, 2003, after receipt of Dr. Peterson's report, the employer asked this Board to order an SIME. The employee's response, dated April 21, 2003, asked this Board to strike Dr. Peterson's report. The employee then argued in his April 21, 2003 Answer and Petition that, in the absence of Dr. Peterson's report, there were no SIME issues. The Board denied the petition on August 22, 2003. (AWCB No. 03-0200.) 

The employee also claimed that Dr. Lipscomb would constitute the third physician to see the employee and this would be in excess of that allowed under .095(e). Upon review of the record, we find this is not the case. The employee refused to travel and was never seen by the first proposed EIME physician, Dr. Fuller. The only opinion ever rendered by Dr. Fuller was based on medical records and solely on the issue of whether or not the employee could travel. Further, it is well settled that a referral to a specialist is not a change in physician. See, e.g., Hogue v. Alaska Regional, AWCB Decision and Order No. 03-0073 (March 28, 2003) at page 12. 

The employee also argues that the referrals were contrived because they were presented to Dr. Peterson in letters prepared by defense counsel. The record reflects that the employer was faced with the situation where its EIME doctor, Dr. Peterson, stated that a psychiatric evaluation is necessary because of numerous non-physical factors influencing the employee's response to injury and pain. The psychological evaluation would shed further light on those factors. The employer attempted to schedule a psychiatric evaluation with Dr. Glass until it learned that Dr. Glass was not licensed in Alaska. The employer then found a forensic psychiatrist licensed in Alaska and willing to come to Anchorage to see the employee. A copy of Dr. Lipscomb's curriculum vitae was forwarded to Dr. Peterson. Dr. Peterson then referred the employee to this specialist. It is unreasonable to expect Dr. Peterson to be aware of psychiatrists who are both licensed in Alaska and willing to perform EIMEs. 

We find it is sufficient in this case that Dr. Peterson reviewed the curriculum vitae of Dr. Lipscomb and found her appropriately credentialed to perform this EIME. We find that a psychological evaluation would help us in determining this case, and conclude the referral is appropriate. As such, the employee shall cooperate in attending the EIME referral.

II. Production Of Documents From Rehabilitation Nurse, Tracy Conrad Davis 

A.
Standard Of Review Of The Designee’s Discovery Order

The employer suggests the Board Designee abused her discretion by ordering the release of the requested discovery.  AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury. . .    If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  


Under AS 23.30.108(c), the Board must uphold a decision of the Board Designee absent "an abuse of discretion."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
 An agency's failure to apply properly the controlling law may also be considered an abuse of discretion.


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record. 


Also, on appeal to the courts, Board decisions reviewing Board Designee determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of a Board Designee’s discovery determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

B.     Discovery Determination


Information is discoverable under the Workers’ Compensation Act if it is “relative” to the employee’s injury or claim.
  “We have reached the conclusion that ‘relative to the employee’s injury’ need only have some relationship or connection to the injury.”
   The Board has used, by analogy, the legal concept of “relevancy” in its determinations as to what is “relative” to an employee’s claim.
  Relevancy describes a logical relationship between a fact and a question that must be decided in a case.  The relevancy of a fact is its tendency to establish a material proposition.
  The Commentary to Alaska Evidence Rule 401 explains that:

[r]elevancy is not an inherent characteristic of any item of evidence but exists only as a relation between an item of evidence and a matter properly provable in the case.  Does the item of evidence tend to prove the matter sought to be proved?  Whether the relationship exists depends upon principles evolved by experience or science, applied logically to the situation at hand.  (Citations omitted.)


To be admissible as evidence under the Alaska Evidence Rules, the relevancy relationship need not be strong: "relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence."
  The Board has stated a two-step process to determine the relevance of evidence:

The first step in determining whether information sought to be released is relevant, is to analyze what matters are "at issue" or in dispute in the case. . . . In the second step we must decide whether the information sought by Employer is relevant for discovery purposes, that is, whether it is reasonably "calculated" to lead to facts that will have any tendency to make a question at issue in the case more or less likely. In interpreting the meaning of "relevant" in the context of discovery, we have previously stated:

We believe that the use of the word "relevant" in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.

We conclude, based on the policy favoring liberal discovery, that "calculated" to lead to admissible evidence means more than a mere possibility, but not necessarily a probability, the information to be released will lead to admissible evidence.  For a discovery request to be reasonably "calculated," it must be based on a deliberate and purposeful design to lead to admissible evidence. . . .  The proponent of a release must be able to articulate a reasonable nexus between the information sought to be released and evidence that would be relevant to a material issue in the case. 

To be "reasonably" calculated to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable. The nature of Employee's injury, the evidence thus far developed, and the specific disputed issues in the case determine whether the scope of information sought and period of time covered by a release are reasonable. 


In the instant case, the disputed issue is the existence and causation of the employee’s multiple complaints.  The employee seeks discovery of medical management case-worker notes, in part, to determine the basis, reliability and credibility of medical opinions rendered in this case.  
The employer objects to this production contending it is neither relevant nor will tend to lead to relevant evidence in this claim. The employer asserts that since it has paid all benefits owed during periods in which Tracy Conrad Davis generated medical notes, these notes could not possibly be relevant.  The employer also observes the employee has filed a complaint with the Division of Insurance making certain allegations against the adjuster on this case. The employer asserts the information sought is to support that complaint and has no relevance in this workers' compensation claim. 

The record reflects that on October 24, 2002 the employer sent a letter to Tracy Davis, informing her that her services were no longer needed regarding this case.  Nevertheless, we find the employer must produce the records of Traci Conrad Davis, R.N. 

Clearly, many medical issues remain in dispute between the employee and her employer, and the records generated by Traci Conrad Davis are medical in nature. We find such records may be germane to the issues in this case, probative in value and as such, "reasonably calculated to lead to the discovery of evidence admissible at hearing." 

Accordingly, we find Ms. Stuller's ruling of October 22, 2003, requiring release of the documents, is not arbitrary, capricious, nor an abuse of discretion. Therefore, we conclude we must uphold her decision, and that the medical management records must be produced. 

III.
Paralegal Assistant Costs Under AS 23.30.145(b).

AS 23.30.145 and 8 AAC 45.180(f)(14) provide for payment of legal costs, including paralegal assistant costs, for successfully prosecuting an employee’s claim.  We have found that the employee has prevailed on the petition to require production of medical management records. She did not prevail in defending the petition to require attendance at an additional EIME. As such, we find she is entitled to payment of half her total associated litigation costs.

 Upon reviewing the record, we find the employee provided affidavits of attorney fees and paralegal and other costs, submitted on February 20, 2004. These affidavits itemize attorney fees and paralegal and other costs totaling of $2,972.23. Paralegal Stepovich bills his time at $100.00 per hour. His supervising attorney, Michael Stepovich, billed 1.4 hours to this case, at $200 per hour. As we find the billing rate reasonable, and the employee prevailed on half her issues, we will award half of $2,972.23, or $1,486.12, plus $150.00 for time spent at hearing, as a reasonable litigation cost and fee award in this case.

ORDER
1. The employee's Petition for a Protective Order, seeking excusal of the employee’s attendance at a psychiatric EIME, on referral by EIME physician Donald Peterson, M.D., is DENIED. 

2. The employer's Petition of November 19, 2003 for a Protective Order regarding the production of Nurse Case Management Materials of Tracy  (Conrad) Davis is DENIED.  

3. The employee is awarded litigation fees and costs totaling $1,636.12.

Dated at Fairbanks, Alaska this 8th day of April, 2004.







ALASKA WORKERS' COMPENSATION BOARD








________________________________________                                






Fred Brown, 
Designated Chairman







________________________________________                                
                      Dorothy Bradshaw, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.
RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DEBRA K. TATE employee / applicant; v. KEY BANK NATIONAL ASSOCIATION, employer; FEDERAL INS CO, insurer / defendants; Case No. 200010732; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 8th  day of April, 2004.

 






______________________________________

                            



Victoria J. Zalewski, Admin. Clerk
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