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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	EILEEN M. GALLAGHER, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

SPAULDING INTERIORS,

                                                  Employer,

                                                   and 

UMIALIK INSURANCE CO,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	         FINAL

         DECISION AND ORDER

        AWCB Case No.  200211287
        AWCB Decision No. 04-0081  

         Filed with AWCB Fairbanks, Alaska

         on April 12, 2004


We heard the employee’s claim for workers’ compensation benefits in Fairbanks, Alaska on March 11, 2004. The employee represented herself.  Attorney Michael McConahy represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing.


ISSUES
1. Temporary partial disability (TPD) benefits from January 21, 2003 to February 17, 2003; 

2. Temporary total disability (TTD) benefits from February 28, 2003 and continuing; 

3. Medical costs; and, 

4. An appeal of a reemployment benefits administrator (RBA) decision. 

SUMMARY OF THE EVIDENCE
This case arises out of pain in both hands, forearms and wrists that the employee allegedly received while working for the employer in Fairbanks, Alaska, reported on or about her last day of work, March 21, 2002. The employee began working for the employer in the fall of 2001. The employee has an extensive history of medical treatment, which is well documented in the Board’s second independent medical evaluation (SIME) report dated October 9, 2003. The employee had frequent contact with doctors and other medical professionals for the entire time that she was working for the employer. Her complaints did not involve any reported problems associated with her work until February 8, 2002 when she first complained to Jean Tsigonis, M.D., about tingling in her hands and fingers along with many other complaints. 

The employee left her job on March 21, 2002 because the position was changing from salary to commission sales. On May 28, 2002, the employee filed a workers' compensation claim indicating that working on a computer at work, that was not set up ergonomically, caused tendonitis in her left and right arms. The employee continued to seek care and saw a myriad of different doctors, but there were not objective findings to support her claim. 

The employee requested and received a reemployment benefits eligibility evaluation on January 16, 2003. Specialist Thomas Clark found that the employee did not meet the statutory criteria for eligibility. Mr. Clark determined that the employee was able to return to her position that she held at the time of injury, that those positions remained available in the labor market and that the employee would not have any permanent impairment as the result of her injury. 

On September 20, 2002, the employee presented herself for an employer sponsored independent medical evaluation (EIME) performed by Donald Schroeder, M.D. Although he could not diagnose the condition based on any objective findings, he did indicate that the employee had pain in her wrists. Based solely on the history she gave him, Dr. Schroeder related the pain to her work with the employer. Dr. Schroeder indicated that the employee should be able to return to full-time work by November 2002 and that she would reach maximum medical improvement by January 1, 2003. 

The employee continued to complain about her wrists and indicated to the adjuster that she would have to take about a month off due to her injury. A follow-up EIME examination was scheduled with John Joosse, M.D., on Monday, January 20, 2003. The employee failed to appear at the EIME. Her excuse involved emergency surgery for her dog. The dog never had surgery. The employee’s benefits were controverted. 

On February 17, 2003, the employee did attend an EIME conducted by Dr. Joosse. Dr. Joosse opined that the employee did not actually injure herself at work, but instead had developed a pain syndrome secondary to stress, chronic anxiety and depression. He found no objective evidence of an etiology for the patient's upper extremity pain complaints. Specifically, Dr. Joosse stated:

It is my impression that the patient has had vague upper extremity pain complaints somewhat consistent with mild tendonitis. She currently has complaints involving thoracic and cervical disc injuries. There are no objective findings on today’s examination. Her treating physician, Dr. Roderer, felt that as of October 21, 2002, that her wrist symptoms had stabilized and no further treatment was needed. Clearly her complaint regarding her upper extremities and wrists is stabilized. She has full range of motion, no atrophy, and no neurologic deficits and there is zero impairment.

After talking to the patient, examining her, reviewing the medical records and her diagnostic studies, I do not feel that any injury occurred to Mrs. Gallagher while working at Spaulding Interiors. I believe she has developed a pain syndrome, relating to her stress, chronic anxiety, and depression. 

In the absence of any objective findings and any real diagnosis in this case, I would be unable to support the position that Mrs. Gallagher needed authorized time off during the Christmas holidays. 

When the employee came to see Dr. Joosse, she brought with her a self drafted “Report of Physical Condition for Eileen Gallagher.” The employee states in her report that she was not feeling any back or neck pain before the arm injury, but her medical records reflect that she was complaining of neck and back pain both before and after she started working at the employer. 

On February 26, 2003 the employee filed a new workers’ compensation claim. Ultimately the parties agreed to an SIME. Since the employee had moved to Montana, a medical evaluation panel was set up at St. Patrick Hospital in Missoula, Montana. The panel members included occupational medicine specialist Dana Headapohl, M.D., orthopedic surgeon Randale Sechrest, M.D., and psychiatrist Alan Reyes, M.D. The examination occurred on August 5, 2003, and on October 9, 2003 the panel issued its report. The panel report reads, in part, as follows: 

I. What is your diagnosis of Ms. Gallagher's condition(s)? 

a) History of bilateral forearm tendonitis. b) Dizziness - unrelated to job activities at Spaulding interiors. c) Adjustment disorder with anxious mood. 

2. Which complaints or symptoms are or are not related to the 03/21/2002 injury and what is the basis for your opinion? 

At this point in time, none of her forearm symptoms are related to her ergonomic job exposures at Spaulding Interiors. 

3. What specific additional treatment, if any is indicated/recommended? 

There are no specific treatment recommendations other than continuing her exercise program. The use of a splint is not indicated. 

4. Based upon the following Alaska Workers' Compensation Act definition, is EILEEN M. GALLAGHER medically stable? On what date was medical stability reached, or on what date to you predict medical stability? Medical stability means: 

(T)he date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence. 

Yes. The employee is medically stable. She reached medical stability from musculoskeletal conditions within 8 to 12 weeks after she ceased employment from Spaulding Interiors. 

5. Is EILEEN M. GALLAGHER able to work as an interior decorator or sales clerk without any limitations or restrictions at this time? If there are limitations or restrictions, please list them and state whether they are a result of the work-related injury or other specific factors. 

She has a slight build and is physically compatible with primarily light lifting or occasional medium lifting. She should avoid repetitive or frequent use of her wrists/forearms. In sedentary positions, she should use ergonomic workstation and tasks should be ergonomically matched to her body size and strength. 

6. If EILEEN M. GALLAGHER is medically stable, please perform a permanent partial impairment rating using the American Medical Association Guides to the Evaluation of Permanent Impairment, (5th Ed.)(Guides), except that an impairment may not be rounded to the next five percent. 

She has no neurologic deficits. Range of motion is full in the upper extremity joints. She has no rateable impairment related to her workers' compensation claim. 

To help us compare your evaluation with the evaluation of other physicians, please provide us with your calculations. The Board favors reports that include the extent of impairment and detailed factors upon which the rating is based. Where applicable, and available, it would be helpful if you would use the printed charts in the Guides to record your calculations. 

She has no rateable impairment. 

The employee was paid $7,522.41 for lost wages plus medical expenses. The employer contends that although the employee’s concerns and complaints may be sincere, they are not supported by the medical evidence, and any claims for additional disability benefits should be denied. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Presumption of Compensability.


The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d at 96 (Alaska 2000) the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

            In order to establish the presumption of her entitlement to disability benefits in this case, the employee relies on her statements that her medical condition is caused by her work, and her condition is not stable. Assuming this evidence is sufficient to establish the presumption of compensability for continued TPD and TTD, and continued medical care, the employer must submit substantial evidence to rebut the presumption of these continuing benefits.  Based on the reports of Drs. Schroeder and Joosse, and the SIME panel, who concluded that any problems the employee had related to her employment had resolved before her benefits were controverted on January 21, 2003, we find the employer has presented substantial evidence to overcome the presumption.  Therefore, the employee must prove her claims by a preponderance of the evidence.

II. Temporary Total and Temporary Partial Disability Benefits 

AS 23.30.185 provides for payment of temporary total disability benefits as follows: 

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.200 provides for payment of temporary partial disability benefits as follows:
(a) In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years. Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability.

Medical Stability is defined at AS 23.30.395(21) as follows: 

(21) "medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

The employer asserts the employee’s subjective complaints of pain cannot overcome the weight of the EIME doctors’ collective opinion of medical stability. On September 20, 2002, orthopedic surgeon Schroeder performed an EIME. His report stated that based only on the employee's history regarding her symptoms, he would relate those symptoms to her employment with the employer. He further indicated that she required no formal physical therapy as of September 20, 2002, he anticipated no permanent impairment as a result of her work and the employee should be back to full-time employment by November 1, 2002 with maximum medical improvement by January 1, 2003. 

Although he found little or no objective evidence of an injury, Dr. Schroeder acknowledged that the employee was experiencing pain. However, he indicated that she should be back to full-time work by November of 2002 and reach maximum medical improvement by January 1, 2003. In his February 17, 2003 EIME report, Dr. Joosse opined that no injury occurred to the employee while working and she had developed a pain syndrome related to stress, chronic anxiety and depression. 

Drs. Schroeder and Joosse and the SIME panel members all indicated that any problems the employee had related to her employment with the employer had resolved before the benefits were controverted on January 21, 2003. Based on this medical evidence, and in the absence of medical evidence to the contrary, we find by a preponderance of the evidence the employee's claim for Temporary Partial Disability benefits from January 21, 2003 through February 17, 2003 must be denied. Additionally, and based on the same evidence, we find the employee is not entitled to Temporary Total Disability payments from February 28, 2003 and continuing. 

III. Continued Medical Benefits


AS 23.30.105(a) provides, in part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.


In most circumstances, to overcome a presumption once it attaches, the employer must present substantial evidence that the medical benefits claimed are not compensable.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); DeYonge, 1 P.3d at 96.  However, in Hibdon, 989 P.2d at 731, the Alaska Supreme Court held specific medical treatment sought by an injured worker, within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice. Id. 

The employee has requested payment of additional medical benefits from the employer. The employee has not provided specific expenses, however, she believes should be paid. The employer believes that all medical expenses related to the injury prior to the controversion dated March 10, 2003 were paid. The employer also believes there is no basis for paying medical benefits from March 10, 2003 forward. 

Based on our review of the record, we find that, to the extent the employee did suffer an injury while working at the employer, that injury had resolved long before March 10, 2003. Accordingly, we find the employee has already received more medical benefits than she was entitled to, and her request for additional medical benefits at this time must be denied.

IV. Reemployment Benefits 

During the course of the prehearing conferences, the employee appealed the RBA's December 19,1997 Eligibility Determination. Accordingly, we will also address this issue at this time.
A. Standard Of Review

            Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).

            The Administrative Procedure Act provides another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

 AS 44.62.570.

            On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d at 1049 (footnotes omitted).

B. Eligibility For Reemployment Benefits

            AS 23.30.041 provides, in part:


(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to the specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles." . . .

(f) An employee is not eligible for reemployment benefits if . . .

(3) at the time of medical stability no permanent impairment is identified or expected.

            The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

            The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation  statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d at 665). Therefore, following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.
Assuming the employee has presented sufficient evidence to raise the presumption of compensability in this case, we find the employer has presented substantial evidence to overcome the presumption. The employer relies, in part, on the November 11, 2002 reemployment specialist report, which stated the employee failed to meet several criteria for eligibility: 1. She was and is able to perform the jobs of interior designer and sales clerk, positions which she held at the time of her injury; 2. The jobs that the employee held in the past ten years, and that she remains able to perform, are available in the labor market; 3. The employee does not have a permanent impairment as a result of her injury; and, 4. Ms. Gallagher has presented no objective evidence to dispute the above statements. 

At least one of the employee’s pain management physicians, Grant Rhoderer, M.D., indicated the employee can work both as an interior decorator and as a sales clerk. Additionally, Dr. Joosse and the SIME panel both stated that the employee could return to work as an interior decorator and that she has no impairment rating. 

Based upon these medical opinions, we find there is no basis in the record for reversal of the RBA's January 16, 2003 determination denying her eligibility for reemployment benefits, or for finding that she is entitled to such benefits under the Act. Accordingly, we conclude her RBA appeal must be denied. 


ORDER
The employee’s claims for TPD, TTD and medical benefits and her appeal of the RBA determination of reemployment benefit ineligibility is denied and dismissed.

Dated at Fairbanks, Alaska this 12th day of April, 2004.







ALASKA WORKERS' COMPENSATION BOARD
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Fred Brown, 
Designated Chairman
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________________________________________                                
                                 Dorothy Bradshaw, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.
RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of EILEEN M. GALLAGHER employee / applicant; v. SPAULDING INTERIORS, employer; UMIALIK INSURANCE CO, insurer / defendants; Case No. 200211287; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 12th day of April, 2004.
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Victoria J. Zalewski, Admin. Clerk
�








12

