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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JASON H. GREENWOOD, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ALASKA FLEET SERVICES, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                            Defendants.
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)
	        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200106484
        AWCB Decision No. 04-0096

         Filed with AWCB Anchorage, Alaska

         on April 28, 2004.



On April 1, 2004, in Anchorage Alaska, the Alaska Worker’s Compensation Board heard the employer’s motion to dismiss the employee’s claim under AS 23.30.110(c).  The employee appeared pro se and by telephone.  The employer was represented by Nora Barlow, attorney at law.  The record closed at the conclusion of the hearing.  We proceeded as a two member panel in accordance with AS 23.30.005(f).

ISSUES

Should the employee’s claim for benefits be dismissed under AS 23.30.110(c)?


SUMMARY OF THE EVIDENCE



The employee was a 34 year old service manager and mechanic at the employer’s truck repair facility at the time of his alleged work related injury.  He reported that he had been doing more vehicle fueling in the weeks prior to the injury.  On March 10, 2001, he experienced a sharp pain to his right armpit.  He went to the emergency room where he was treated with a muscle relaxant and Valium and was told he had a muscle spasm.  He was referred to his chiropractor, Gregory Culbert, D.C., for further treatment.  On April 13, 2001, the employee filed a Report of Injury alleging that on March 10, 2001 he experienced pain in his right shoulder.


On May 10, 2001, the employee saw Michael Gevaert, M.D., who diagnosed mild to moderate subacute C6 radioculopathy with evidence of denervation and incomplete remodeling.  An MRI
of the cervical spine showed large focal disc herniation at C6-7 level with mass effect on the cord and right lateral neural foraminal narrowing.  Later, on August 6, 2001, Dr. Gevaert again saw the employee and noted minimal residual denervation and significant clinical electromyographic improvement.


On June 21, 2001, the employee was seen by Richard  Peterson, M.D., at the request of the employer.  He felt there was no relationship between the employee’s diagnosis of herniated nucleus pulposus and the employee’s work activities.  However, the employee was seen on June 21, 2001, by Davis Peterson, M.D., who opined that the employee would need anterior cervical fusion, plate and allograft in the future.


On July 11, 2001, the employee filed a Workers’ Compensation Claim.
  He sought TTD, PPI, medical costs, reemployment benefits, penalty and interest.  On August 2, 2001, the employer filed a Controversion Notice, a copy of which was submitted to the employee.
  TTD, PPI, Medical and Vocational Benefits were controverted based on the IME dated June 1, 2001 with Dr. Peterson, who opined that the diagnosis of C6-C7 herniated nucleus pulpose was not in direct relation to the work activities of March 10, 2001.  The employer further claimed that the employee was stable and needed no further treatment and did not sustain any impairment.  The employer also maintained that the employee did not mitigate his damages by signing a medical release.


The back of the Controversion Notice form advises that employee must request a timely hearing before the Board.  Under “Time Limits”, the form states that the employee must request a hearing 

within two years after the insurer/employer filed with controversion notice, you must request a hearing before the Board.  You will lose your rights to the benefits denied on the front of this form if you do not request a hearing within two years.  Before requesting a hearing, you should file a written claim.


An Amended Answer to Employee’s Application for Benefits was filed September 21, 2001.
  In the Amended Answer, the employer disputed TTD, PPI, medical costs after June 11, 2001, 
 reemployment benefits, transportation costs and expenses, penalties and interest.  The employer’s affirmative defenses included that the employee’s work with the employer was not the legal cause of the employee’s disability, the injury did not arise in the course and scope of employment and the injury arose from a pre-existing condition.


Prehearing conferences were held on September 21, 2001 and October 9, 2001.  Another prehearing conference was held October 24, 2001, at which time a Second Independent Medical Examination (SIME) was to be scheduled in view of the conflict in medical opinions as to the employee’s condition.


On December 29, 2001, Dr. Richard Peterson reviewed the employee’s deposition and answered questions posed by the employer regarding his opinion.  He reiterated that he still believed that the employee’s work activities were not a substantial factor in contributing to his disc hernation at C6-7.  He considered snow shoveling to be a viable alternative explanation for the employee’s condition.


On March 28, 2002, the SIME physician, Alan Roth, M.D. issued his report.  He concluded that the employee was suffering from cervical degenerative joint disease and cervical disc herniation with radiculopathy, which had largely resolved.
  Dr. Roth described the employee as having degenerative disc disease of the cervical spine and a history of intermittent heavy physical work as a mechanic.
  Dr. Roth found that the employee’s work activities “were a substantial factor in causing his neck discomfort and associated cervical disc herniation with radiculopathy.”
  Dr. Roth gave the employee a 5 percent PPI rating.
 He found that the employee was medically stable as of September 21, 2001.
  Dr. Roth also felt that employee’s chiropractic care was reasonable as the employee sought this care in an effort to avoid surgery.


On April 30, 2002, the employee attended a prehearing conference regarding the status of his claim. In the prehearing conference summary, issued May 1, 2002, the employee is advised:


EE will file and serve an AHR form if he is ready for a hearing.  The EE is reminded that, if a controversion notice is served and filed, after the date of his workers’ compensation claim, he must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within the time limits set by AS 23.30.110(c) to avoid possible dismissal of his claim.  AS 23.30.110(c) provides: “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”

A copy of this summary was served on the parties. 


On May 7, 2002, Dr. Roth issued his Supplemental Medical-Legal Report.
 He reviewed additional documents and responded to questions posed by the employer.  He opined that the employee’s prior thoracic strain was not a preexisting condition affecting his March 10, 2001 injury and that his work related activities caused his discomfort.
 Dr. Roth reiterated that his previous opinions remained unchanged, i.e., that the employee’s cervical radiculopathy was caused by his work activities.


195 days elapsed from the time the SIME was requested on October 24, 2001 until Dr. Roth’s supplemental report of May 7, 2002.


On January 14, 2004, the employee filed an Affidavit of Readiness for Hearing which was not dated or signed.  On January 22, 2004, he also submitted a letter seeking PPI beyond the 5 percent level.
 On February 2, 2004, he signed the affidavit and returned it to the Board.  On February 5, 2004, the employer filed an Affidavit in Opposition.
  On March 3, 2004, the employer filed an Affidavit of Readiness for Hearing.


On February 2, 2004, the employer filed a petition with the Board seeking to bifurcate the employee’s claim for benefits to hear the proposed dismissal under AS 23.30.110(c) first.
  The employer claims that the employee had from August 2, 2001, the date of its controversion of the employee’s benefits, to August 2, 2003 to file his affidavit of readiness under AS 23.30.110(c).  When the employee filed his affidavit of readiness on January 14, 2004, it was over two years from the date of the employer’s controversion and therefore subject to dismissal as a matter of law.  The employer went on to distinguish another Board case, the Aune decision,
 which held that the running of the two years was tolled while an SIME is pending.  The employer asserts that the instant case is different because the employee in this case was informed about the possibility of dismissal under AS 23.30.110(c).  The  employer also notes that in the Aune case, the SIME process had not been completed before the 2 year statute ran whereas in this case, the statute ran after completion of the SIME process.    


Janet Bailey, workers’ compensation technician, testified at the hearing.  She asserted that she would not have advised the employee or his wife that he had two years after completion of the SIME process in which to file a request for hearing.
  


Jason Greenwood also testified at the hearing.  He indicated that he filed the Affidavit of Readiness for Hearing after his private medical insurance provider declined to pay for his medical expenses associated with the March 10, 2001 injury.  He also indicated that it was his wife’s understanding from conversations with the Board’s personnel in January 2004 that he had two years from the date of the SIME to request a hearing.   The employee’s wife was not available to testify at the hearing.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) provides in pertinent part that if  “the employer controverts a claim on Board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.” The Alaska Supreme Court has previously considered a dismissal of an employee’s claim under this provision.  In Tipton v. Arco,
 the Alaska Supreme Court noted that “the defense of statute of limitations is generally disfavored” and “neither the law nor the facts should be strained in aid of it.”
  The Board has previously held that AS 23.30.110(c) is a “no progress” rule which, according to Professor Larson should be analyzed like a statute of limitations defense. 
 


In this case, the employer seeks dismissal of the employee’s claim based on the employee’s failure to timely file his Affidavit of Readiness for Hearing.  The employer would have us reject the Aune decision as carving out an exception to AS 23.30.110(c) where none is intended
 and as factually distinguishable from the instant case.  However, we reject these arguments and note that the Superior Court dismissed the employer’s appeal of the Board’s decision in Aune.  In so doing, the Superior Court noted,  “Having determined that the Board’s decision appears to be sound and that a stay is unjustifiable, the court concludes that discretionary review should not be granted at this time…”
 At least one other Board decision has taken into account the Aune decision in evaluating whether dismissal should be granted under AS 23.30.110(c).
 


In this case, we find that the employee requested a SIME October 24, 2001 and the SIME process was not completed until May 7, 2002, the date of Dr. Roth’s response to the employer’s questions regarding Dr. Roth’s March 28, 2002 SIME report.  Applying the Aune decision to the case at hand, we find that the employee is entitled to have 195 days added to the operation of the two year statute as this is the amount of time it took to complete the SIME.  If the employee had two years from the date of the employer’s August 2, 2001 controversion to file an affidavit of readiness under AS 23.30.110(c), he had until August 2, 2003 to file an affidavit of readiness.  If 195 days are added to August 2, 2003, that would mean that the deadline for filing an affidavit of readiness under AS 23.30.110(c) and the Aune decision would be February 12, 2004.  As the employee filed his affidavit of readiness on January 14, 2004, we find that his claim is not subject to dismissal under AS 23.30.110(c).  Aune also requires that the employee/plaintiff, to establish his right to pursue an untimely remedy, must also show that  (1) the employer was given notice of the existence of a legal claim against it; (2) the employer is not prejudiced in its ability to gather evidence by bringing the second claim; and (3) the plaintiff (employee) must have acted in good faith.
   In this case, the employee was acting in good faith and actively prosecuting his claim.  The employer was given notice of the existence of a legal claim against it. Finally, the employer is not found to be prejudiced by denial of the AS 23.30.110(c) petition to dismiss.


ORDER

The employer’s petition to dismiss the claim under AS 23.30.110(c) is denied.


Dated at Anchorage, Alaska this 28th day of  April, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rosemary Foster, Designated Chair







____________________________                                






John Abshire, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION



Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JASON H. GREENWOOD, employee / applicant, v. ALASKA FLEET SERVICES, INC., employers, ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No. 200106484; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of April, 2004.

                             

   _________________________________

      



                                   Shirley A. DeBose, Clerk
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