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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SHAWN A. YOUNG, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ASCG INSPECTION INC,

                                                  Employer,

                                                   and 

ALASKA INS GUARANTY ASSN,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case Nos.  200007730
        AWCB Decision No. 04-0109  

         Filed with AWCB Fairbanks, Alaska

         on May 6, 2004


We heard the employee’s discovery request in Fairbanks, Alaska on March 11, 2004.  Attorney Michael Jensen represented the employee.  Attorney Robert Bredesen represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing.

ISSUES
1. Was the October 16, 2003 physical capacities evaluation (PCE) performed by Alan Blizzard the employer’s one change in its choice of physician?

2. Was Dr. Gevaert’s October 22, 2003 EIME a “fruit of the poisonous tree” and if so, should his report and testimony be stricken on those grounds?

3. Should the employer be compelled to respond to the employee’s January 5, 2004 Request For Production, which requests the names of insurance adjusters, their files and notes from the date of injury to August 29, 2002, when a magnetic imaging (MRI) scan was authorized?


SUMMARY OF THE EVIDENCE

I. Medical History:

The employee was injured on March 13, 2000, while working as a Non Destructive Examination Technician/Art Field Lead Technician for a subsidiary of the employer. When injured he was scanning a pipe for corrosion using a crawler weighing 200 lbs to take X-rays of the pipe. The employee was on a ladder between two pipes when the crawler started to fall. He grabbed it and felt a pop in his left shoulder.

The employee had previously injured his left shoulder on November 24, 1997 while working for Alaska Cold Storage. At that time he was carrying two kegs of beer when he slipped on the ice. 

Following the March 13, 2000 injury, Duane Odland, D.O., treated the employee and prescribed physical therapy. On June 8, 2000 Dr. Odland stated he believed there was not enough improvement for release to work.

Dr. Odland referred the employee to orthopedic surgeon Stanley Kopp, M.D. Dr. Kopp was one of several orthopedic physicians at the Denali Orthopedic Surgery Clinic. On June 15, 2000 Dr. Kopp diagnosed a rotator cuff re-injury. Dr. Kopp recommended modified work with no repetitive, above shoulder lifting. An MRI on June 29, 2000 confirmed tendonitis or tendinopathy.

In Dr. Kopp’s absence, Thomas Shepard, M.D., of the Denali Orthopedic Surgery Clinic next saw the employee.  Dr. Shepard thought the MRI confirmed rotator cuff inflammation. He prescribed medications and physical therapy.

On July 10, 2000 Dr. Shepard recommended no use of the left shoulder and declined to release the employee to work. On August 7, 2000 Dr. Shepard recommended physical therapy for another month. He injected the shoulder with cortisone and xylocaine on September 11, 2000. He reported that if it did not help, surgery would be the alternative. He thought the employee might be having symptoms of impingement. On September 25, 2000 Dr. Shepard diagnosed a probable impingement syndrome and prescribed a TENS unit. He also returned the employee to physical therapy to see if it would “loosen it up a little more.”

Mr. Hunt, the physical therapist, confirmed that the employee had limited range of motion and pain. He concluded that the potential for rehabilitation was “fair.” He was still in physical therapy on October 6, 2000.

On October 9, 2000 Dr. Shepard reviewed the Predication of Impairment form provided by the rehabilitation specialist, Dennis Johnson. Dr. Shepard checked that he did not expect the employee to have a ratable impairment as a result of his injury. He also approved four job descriptions provided to him by Mr. Johnson. The heaviest of job descriptions required lifting in excess of 100 lbs. 

Dr. Shepard had not seen the employee since administering the employee’s September 25, 2000 injection. On October 23, 2000 when Dr. Shepard saw the employee again, he would not release him for any type of work. He again prescribed a TENS unit and continued physical therapy. The TENS unit could not be ordered until November 8, 2000.

Lloyd Mercer, M.D., also of the Denali Orthopedic Surgery Clinic, saw the employee on December 11, 2000. He diagnosed a probable chronic tear of the rotator cuff and prescribed additional physical therapy. Dr. Mercer thought the employee could only return to work if it involved no overhead lifting. He believed the employee might be an excellent candidate for arthroscopic evaluation of the shoulder and referred him to Richard Strohmeyer, M.D., 

Dr. Strohmeyer was also with the Orthopedic Surgery Denali Clinic. Additional physical therapy was prescribed. On January 2, 2001 Dr. Strohmeyer restricted the employee to no work at or above shoulder level. He did not believe the employee’s condition was medically stationary. Dr. Strohmeyer re-injected the shoulder joint. Dr. Strohmeyer thought that the employee’s work capacity had not changed from that recommended by Dr. Mercer.

On January 23, 2001, Dr. Strohmeyer released the employee to modified work with no change on the previous restrictions involving overhead lifting or work at shoulder level. He recommended proceeding with surgical decompression and excision of the distal clavicle if the employee’s pain was not significantly improved in three to four weeks. After no improvement was noted, arthroscopic decompression and distal clavicle excision was scheduled, “pending workman’s comp approval.” On April 3, 2001 the employee expressed his desire to proceed with surgery, but it was not scheduled.

On September 12, 2001 the employee obtained a second opinion from orthopedic surgeon Robert Gieringer, M.D. Dr. Gieringer diagnosed a possible SLAP tear or biceps tendon injury and recommended an MRI scan. This was tentatively scheduled for December 28, 2001.

On February 11, 2002 Jay Caldwell, M.D., of Anchorage, stated that the employee’s condition had not reached medical stability. Dr. Caldwell released the employee to modified work with no lifting in excess of 20 pounds and only occasional overhead work and push-pull work. He stated that the employee could not do his regular work.

Due to various problems and disputes, the MRI was not authorized and scheduled until August 29, 2002. It was performed on August 30, 2002. The MRI confirmed degenerative changes of the AC joint and no evidence of a rotator cuff tear.

Based on the findings of the MRI, on September 4, 2002. Dr. Gieringer advised the employee to avoid physical labor. He recommended only light physical work. 

On April 11, 2003 an employer-sponsored independent medical evaluation (EIME) was performed by Michel Gevaert, M.D. Dr. Gevaert rated the employee’s shoulder condition at 2% whole person impairment with 50% of this impairment due to the preexisting condition.

On May 28, 2003 Dr. Gieringer rated the employee’s shoulder condition at 11% whole person permanent impairment. He again stated the employee could not perform any of the job descriptions that Dr. Shepard had approved on October 9, 2000.

The insurer paid temporary total disability (TTD) benefits through May 28, 2003. It then accepted Dr. Gieringer’s 11% rating and paid PPI benefits accordingly.

II. Vocational Rehabilitation History

On August 2, 2000 the employer requested the employee be referred for a reemployment benefits eligibility evaluation. Rehabilitation specialist Dennis Johnson was assigned this task and contacted the employer. He presented to the employer the SCODDOT job description labeled “Non Destructive Inspector Specialist.”

As already stated, Dr. Shepard approved the job descriptions. Although this conclusion was inconsistent with the opinions of his colleagues, Drs. Kopp, Mercer, and Strohmeyer and the therapist Mr. Hunt, based on Dr. Shepard’s October 9, 2000 opinion, Dennis Johnson recommended to the RBA that the employee not be found eligible for reemployment benefits. No medical records were furnished to the RBA for his review.

On November 27, 2000 the RBA determined the employee was ineligible for reemployment benefits. The employee states that on December 11, 2000 he telephonically appealed this decision. He said he also sent the RBA a letter informing him he disagreed with the decision. The employee believes the letter was sent a week after his telephone conversation, but this letter has never been found. 

On May 28, 2003 Dr. Gieringer concluded that vocational rehabilitation was needed, that the employee’s condition had reached medical stability and that he had a permanent impairment. Dr. Gieringer concluded the employee could not perform any of the jobs that Dr. Shepard had approved. Based on Dr. Gieringer’s opinion the employee filed a workers’ compensation claim on July 9, 2003. He again requested a vocational rehabilitation eligibility determination and also, alleging a change of condition, requested modification of the RBA’s earlier decision.

The employee argues that his December 11, 2000 telephone call was a timely appeal of the eligibility denial and should have been acted upon by the Division. The employee also asserts that the October 9, 2000 approval of the DOT job descriptions by Dr. Shepard was inconsistent with contrary to his and his colleagues’ contemporaneous reports and gives additional support to the employee’s claim for modification due to a mistake of fact. The employee asserts that improper labeling of the radiographer DOT job description, identifying it as the job he performed for the employer, also gives credence to a claim that the RBA’s decision was based on a mistake of law.

On January 30, 2004, based on Dr. Gevaert’s December 9, 2003 deposition testimony, the employee again requested a referral for an eligibility evaluation, as well as modification of the RBA’s earlier decision. The RBA has not responded to this January 30, 2004 request.

Upon receipt of the employee’s claim, the insurer immediately denied the claim. It also asserted an overpayment for the TTD and PPI benefits paid. The insurer made a counterclaim seeking an overpayment of TTD paid from May 29, 2001 to May 27, 2003 in the amount of $73,900.00. The insurer based the counterclaim on the results of an October 2003 PCE by Alan Blizzard and the EIME results by Dr. Gevaert. 

In short, the employee asserts that the performance of the PCE performed in this case was improper and the resulting report should be stricken.  The employee contends Dr. Gevaert’s opinions are “fruits of the poisonous tree” and similarly should be stricken. The employer counters these reports were obtained correctly, and the employee’s petitions should be denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Change in physician


AS 23.30.095(e) reads, in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee. Referral to a specialist by the employer's physician is not considered a change in physicians. An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.

The employee asserts that the referral to a physical therapist constitutes a change in physicians. The record reflects a PCE was ordered to be performed by physical therapist Alan Blizzard at OrthoSport/BEAR, independently of the EIME scheduled with Dr. Gevaert. In its September 22, 2003 letter to Dr. Gevaert the employer confirms: “You are scheduled to re-evaluate Mr. Young on October 6, 2003 at 1:00 p.m. Notably, in conjunction with the re-evaluation, we have scheduled a physical capacities evaluation with Alan Blizzard, PT, to occur on October 2nd.”

In its September 26, 2003 letter to the employee, the insurer states it was scheduling the PCE and a follow up EIME pursuant to AS 23.30.095(e). The insurer provided Dr. Gevaert the same job description for a Radiographer, which continued to be improperly labeled as a “Non Destructive Inspector Specialist.” It also provided Dr. Gevaert the same job descriptions for delivery route driver, holster, furniture mover and hod carrier first provided by Dennis Johnston to Dr. Shepard. The employee asserts all of these descriptions did not list the SCODDOT requirements for pushing and pulling. 

On October 1, 2003 the appointments with Mr. Blizzard and Dr. Gevaert were rescheduled for October 16, 2003 and October 22, 2003. Since the PCE was originally scheduled within five days of Dr. Gevaert’s evaluation, the employee says he assumed the PCE was part of a panel evaluation as provided by 8AAC.45.082(c)(3) or it was being set by Dr. Gevaert as part of his evaluation. As such, he chose to attend, assuming failure to attend the PCE would have subjected the employee to costs and other sanctions as provided by 8AAC.45.090(g). On the assumption that it was a permissible evaluation the employee attended both examinations. Not until Dr. Gevaert’s deposition did the employee realized that the PCE was neither part of a panel evaluation nor requested by Dr. Gevaert. 

The insurer now admits that the PCE was not part of the EIME by Dr. Gevaert. It nevertheless argues that the employee’s agreement to undergo the PCE equals consent. The employee states that, had he been informed at the time the PCE was scheduled that it was not pursuant to a referral from Dr. Geveart and was not part of a panel evaluation, he would not have consented. Since the employer did not inform the employee of the true nature of the PCE, the employee asserts the employer cannot now argue that he somehow consented, and the PCE should be stricken from the record.

Moreover, the employee asserts, to the degree that Dr. Geveart’s report and deposition testimony relies upon the PCE, it is “fruit of a poisonous tree.” Only to the degree that the PCE and Dr. Geveart’s testimony support the employee’s position should it be considered by the Board, and any opinion expressed by Dr. Gevaert which the employer might construe as supporting its position must be stricken as “fruit of the poisonous tree.”

We have consistently found that a PCE is not an independent medical evaluation under AS 23.30.095(e). See Anderson v. Municipality of Anchorage, AWCB Decision No. 99-0091 (April 23, 1999) (Compelling an employee to attend a PCE over the employee’s objection, after finding that a PCE is not an IME under AS 23.30.095(e), but on the basis that the PCE (or X rays performed by technicians, etc.) could be viewed as a “specialist referral.”) In this case, because a PCE could have been easily obtained via referral, because the PCE could assist us in reaching a decision, and because it is not an IME under AS 23.30.095(e), we find no violation of that provision occurred in this instance.

The employee further attempts to exclude all of Dr. Gevaert’s reports and testimony. Nevertheless, a physician’s opinion remains admissible despite the fact that it may have been formed in reliance upon inadmissible evidence, in accordance with Alaska Evidence Rule 703. See Brown-Kinard v. Key Services Corp., AWCB Decision No. 00-00250 (November 30, 2000) (following Alaska Evidence Rule 703); see also Palmquist v. Purcell Services, AWCB Decision No. 95-0003 (January 6, 1995) (following Alaska Evidence Rule 703).

We also take administrative notice that discovery of all types of medical evidence from two years before a work injury, and continuing, are readily granted by us, with a showing of a low threshold of relevance.  See, e.g., Smith v. Cal Worthington Ford, AWCB Decision No. 94-0091 (April 15, 1994).  
With respect to the overbreadth of the employee’s request for evidence exclusion, Dr. Gevaert’s first report occurred well before the PCE occurred. The opinions contained in it do not rely upon the PCE. Dr. Gevaert’s second report, as well as his deposition testimony, covered many areas other than his review of the PCE report and its impact upon his opinion. For example, Dr. Gevaert observed “dramatic” changes in the employee’s range of motion, which occurred during the interval between the two IME evaluations, and which were not accompanied by a similar interval change in the employee’s subjective complaints. Because the objection to Dr. Gevaert’s reports and testimony is so broad, we find it shall be rejected.

II. Refusal to Cooperate in Discovery

The employee contends the employer has refused to produce documents reasonably requested. It is well settled that if a party unreasonably refuses to cooperate in the discovery process, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims. See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998). In extreme cases, we have determined we have the authority to dismiss claims or petitions if a party willfully obstructs discovery.   Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997). 

In this case, the employee contends the employer did not fully respond to the employee’s second January 5, 2004 Request for Production. The employee states the Petition to Compel was filed February 11, 2004 after only a limited response was provided.

The employee had filed two Requests For Production on January 5, 2004. In the first, he requested information regarding Alan Blizzard, including copies of any correspondence sent to Alan Blizzard and all information, notes, computer printouts and raw data used to perform and complete his evaluation. The employee believes the information requested is relevant to the employee’s claim, asserting it refutes much of Dr. Gevaert’s opinions and conclusions.

The employee’s second request asked for information pertaining to the employer’s overpayment claim. The employer argues that it overpaid TTD benefits since, in its opinion, the employee reached medical stability prior to May 27, 2003. Specifically, it relies on Dr. Gevaert’s opinion that “yes, you could argue that he reached maximum stability 45 days following the September 12, 2001 evaluation by Dr. Gieringer.” On cross examination, however, Dr. Geveart clarified that his opinion might change to August 2002 depending on the reasons for which the MRI, recommended by Dr. Gieringer, was not finally authorized until August 29, 2002. 

The employee testified his inability to have the MRI authorized was largely attributable to the numerous adjusters that had been assigned to his file. The employee states that since medical records confirm that the adjuster finally called Dr. Gieringer’s office on August 29, 2002 to authorize the MRI, the information he seeks would be relevant to his defense of the employer’s overpayment claim.

According to the record, the employee served the following formal request, framed as a request for production, upon the employer: “For the period March 13, 2000 until August 29, 2002 please provide the names of the adjusters who handled the employee’s file and the specific period of time they were assigned to handle the employee’s claim.”

The employer contends, and we find, this request is an interrogatory, not a request for production. Additionally, the employer states, the non-privileged portion of the adjuster’s file was produced.

When dealing with such interrogatories, Alaska Civil Rule 33(d), provides in relevant part:

Where the answer to an interrogatory may be derived from the business records of the party upon whom the interrogatory has been served..., and the burden of deriving or ascertaining the answer is substantially the same for the party serving the interrogatory as for the party served, it is a sufficient answer to such interrogatory to specify the records from which the answer may be derived or ascertained....

The Board has applied this rule before. See Moses v. Indian Reorganization Council, AWCB Decision No. 97-0082 (April 8, 1997) (“We find Respondents are permitted to produce business records in lieu of a narrative written response under ARCP 33(d) because we also find “the burden of deriving or ascertaining the answer is substantially the same” for Applicant as it is for Respondents.”)

Here, the employer states it produced the non-privileged portions of the adjuster’s file. In addition to various copies of correspondence with dates and names, the response contains a sixteen-page log of entries made by adjuster’s employees. Each entry lists the date when it was entered, and the identity of the individual who posted it. The entries appear in chronological order. The burden of preparing the work-product requested by the employee is the same for him as it is for the employer. Accordingly, we find the employer should not be compelled to prepare a response to the interrogatory. The employer is required to produce all non-privileged documents in the adjuster’s file.


ORDER
1. The employee’s request to strike Mr. Blizzard’s PCE report and Dr. Gevaert’s reports and testimony is denied and dismissed.

2. The employee’s request to compel production is denied and dismissed.

Dated at Fairbanks, Alaska this 6th day of May, 2004.
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Fred Brown, 
Designated Chairman
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John Giuchici, Member
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                      Dorothy Bradshaw, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.
RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SHAWN A. YOUNG employee / applicant; v. ASCG INSPECTION INC, employer; ALASKA INS GUARANTY ASSN, insurer / defendants; Case No. 200007730; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 6th day of May, 2004.
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Victoria J. Zalewski, Admin. Clerk 
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