GARY R. BYERLY  v. ALL ALASKA OUTDOORS, INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	GARY R. BYERLY, 

                                                   Employee, 

                                                            Claimant,

                                                    v. 

ALL ALASKA OUTDOORS, INC.,

                                                  Employer,

                                                   and 

ALASKA INS GUARANTY ASSN,

                                                  Insurer,

                                                            Defendants.
	)
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)
	      INTERLOCUTORY

      DECISION AND ORDER

      AWCB Case No.  200019815
      AWCB Decision No.  04-0112

       Filed with AWCB Anchorage, Alaska 

       on May 13, 2004



On May 11, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the parties’ Stipulation to Continue Hearing on the written record. The employee represented himself. Attorney Krista Schwarting represented the employer and its insurer (“employer”). We closed the record when we met to consider this request on May 11, 2004. The Board consisted of a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  

ISSUE


Shall the May 25, 2004 hearing date be continued?


SUMMARY OF THE EVIDENCE


The employee was injured during the course and scope of his employment with the employer when he fell off a ladder injuring his head and neck on March 15, 2000.
  The employer accepted the employee’s claim paid medical benefits associated with his injury.  On January 21, 2003, the employee filed a claim for an estimated $15,000.00 in medical benefits.  The employee stated as a basis for his request that for two years he had no problem.  Then he started getting headaches.  He claimed that one diagnostic tool showed degenerative arthritis that is causing the headaches. The employee alleges that the arthritis and resulting headaches are causally related to his March 15, 2000 work injury.  On May 23, 2003, the employer controverted the employee’s claim on the basis that the employee’s medical condition related to his fall was medically stable on June 5, 2000 and per the employer’s medical evaluation (“EME”), no further treatment was medically reasonable or necessary.
 After several prehearings, this matter was scheduled for an oral hearing on May 25, 2004.  On April 28, 2004, the parties filed a stipulation for continuance due to the employee’s plans for further medical treatment.  The parties also stipulated to request a prehearing conference when they believe that the matter is ripe for hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The parties request a cancellation of the May 25, 2004 hearing date.  The Board has been granted liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties.  . . 

Under the Board’s regulations at 8 AAC 45.070(a): "A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . ."  The Board’s regulation governing continuances, 8 AAC 45.074, provides, in part:

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when . . . 


(C)  a party, a representative of a party, or a material witness, becomes ill or dies; . . . .

Thus, we find the parties have agreed to be bound by stipulated facts in accordance with 8 AAC 45.050(f).  It states, in relevant part:  

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3)  Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

(4)  The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter.  .  .  .


The Board finds that good cause exists to continue the May 25, 2004 hearing date.  The Board finds that the parties represent that the employee is obtaining further medical treatment.  We find no prejudice to either party is evident.  Accordingly, the Board finds that good cause exists to continue this matter.  We find the parties’ stipulation is a stipulation of procedure under 8 AAC 45.050(f)(3).  The parties’ stipulation is binding and has the effect of an order.     


We remind the parties that under 8 AAC 45.074 (c), the affidavit of readiness previously filed may not be relied upon for purposes of scheduling another hearing.  A party who wants a hearing must file another affidavit of readiness.  Further, we conclude the parties shall request a prehearing on this matter within 60 days from the date of this order or file a status report with the Board.


ORDER
1. The May 25, 2004 hearing is cancelled and continued to a yet to be determined date.


2. The parties shall request a prehearing or file a status report within 60 days of this order.


Dated at Anchorage, Alaska this 13th day of May, 2004.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Rebecca Pauli, Designated Chair







______________________________                                






John A. Abshire, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of GARY R. BYERLY employee / claimant; v. ALL ALASKA OUTDOORS, INC., employer; ALASKA INS GUARANTY ASSN., insurer / defendants; Case No. 200019815; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of May, 2004.

                             
_________________________________

                     




       Shirley A. DeBose, Clerk

�








� Report of Occupational Injury or Illness filed 12/26/00


� 5/23/03 Controversion Notice filed 6/6/03
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