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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	SUNNY N. PRATHER, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ANADYR ADVENTURES, INC.,

                                                  Employer,

                                                   and 

AK NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200221105
      AWCB Decision No. 04- 0115

       Filed with AWCB Anchorage, Alaska 

       May  20, 2004



On April 15, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for additional benefits.  The employee appeared telephonically.  Attorney Merrilee Harrell represented the employer and its insurance company (collectively referred to as “the employer”).  At the request of the employer, the record was left open so the employer could submit a videotaped deposition of the employee.  The record closed on April 20, 2004, when the Board next met.

ISSUES

1.
Is the employee entitled to temporary total disability ("TTD") benefits from July 22, 2002 through December 18, 2002?

2.
Is the employee entitled to temporary partial disability ("TPD") from July 2003 through September 2003?

3.
Is the employee entitled to temporary total disability from October 2003 and continuing?

4.
Is the employee entitled to additional medical benefits?

5.
Is the employee entitled to a compensation rate adjustment?

6.
Is the employee entitled to permanent partial impairment ("PPI") benefits?

7.
Is the employee entitled to penalties and interest?

SUMMARY OF THE EVIDENCE


While working for the employer as a kayak guide, the employee claims she injured her right wrist and shoulder on or about July 2, 2002 from the repetitive motion of continued paddling.  The employee treated with Andrew Embick, M.D., at the Valdez Medical Clinic.  Dr. Embick diagnosed tendonitis with crepitus, and stated the employee “should avoid kayaking until recovered (1-2 weeks).”
  Dr. Embick treated the employee with a steroid injection, which is noted to have provided relief.


The employee took some time off, and then returned to work with the employer until the end of the season in September.  On September 25, 2002, the employee filled out a Report of Injury.
  On December 18, 2002, the employee sought treatment with John Cullen, M.D.  Dr. Cullen diagnosed thoracic outlet syndrome and recommended physical therapy.  It was noted that the employee suffered allergies to sulfa, penicillin and codeine.  The employee was released to work with the limitation of no repetitive motion with her right hand.


On February 20, 2003, the employee underwent a physical therapy initial evaluation.  On February 21, 2003, Dr. Cullen referred the employee to orthopedic surgeon George D. Rhyneer, M.D.  On April 29, 2003, Dr. Rhyneer’s physician’s assistant, Dan Nyitrai, evaluated the employee.  Mr. Nyitrai diagnosed "chronic tenosynovitis, probably deQuervain's."


At the request of the employer, on May 7, 2003, hand specialist Loren J. Jensen, M.D., evaluated the employee.  He concluded the employee's symptoms met the criteria for deQuervain’s stenosing tenosynovitis, and were related to her work.  He noted that treatment options included anti-inflammatories, bracing and steroid injections.  If injections did not work, Dr. Jensen noted, the employee could be considered a candidate for surgical release.


On May 23, 2003, Dr. Rhyneer diagnosed intersection syndrome, and noted that the condition usually results with anti-inflammatories, or a surgical release could be performed.  He noted the employee "was uninterested in having surgery done at that time and she is going to follow up with us as needed.  I do not know if she is intent in anyway on having this treated further."  On June 3, 2003, Dr. Rhyneer released the employee to full duty work.


The employee relocated to Kodiak, where she began to work at the Best Western Kodiak Inn on June 4, 2003.  She began treating with John M. Koller, M.D., who prescribed physical therapy and acupressure.  The employee reported that she received relief from acupressure and from wearing a cast on her right wrist.  On September 20, 2003, Dr. Koller indicated the employee's arm pain and wrist tendonitis were work related.
  He concluded the employee suffered “right intersection syndrome and tenosynovitis radial wrist,” and stated the employee might need carpal tunnel surgery if the medial nerve entrapment was significant.
 


On October 17, 2003, the employee was evaluated by Dr. Rhyneer, who recommended a nerve conduction study and possible intersection tunnel release.  Dr. Rhyneer noted the employee "is very afraid of medical intervention."  Dr. Rhyneer advised the employee that if she did not want surgery, she should not follow up with him.  The employee agreed to have nerve conduction studies, which were performed on October 22, 2003 by Michael L. Gevaert, M.D.  Dr. Gevaert concluded the EMG was consistent with carpal tunnel syndrome and recommended surgery.


On November 21, 2003, at the request of the employer, Patrick Radecki, M.D., evaluated the employee.  Dr. Radecki found the employee's current condition was not related to her work as a kayak guide.
  Dr. Radecki found the employee had no objective findings of impairment, she was medically stable, and needed no medical treatment.


The employee met with Dr. Rhyneer on February 23, 2004 to discuss treatment options.  She reported she was allergic to anti-inflammatories, and that the injection initially performed by Dr. Embick had "set her back three weeks and made her bed bound to where she could not even get out of bed."  Dr. Rhyneer told the employee a surgical release could relieve her symptoms, and that if she did not want surgery, Tylenol and rest were her options.  He concluded that due to the employee's physical and psychological response to her condition, surgery was not in her best interest.  He opined that without further treatment or surgery, the employee was medically stable.  


The employee testified at hearing she has numerous allergies to Tylenol, Motrin, codeine, Vicodan, Percocet, anti-inflammatories and other medications, which make surgical intervention difficult.  She testified she had a bad reaction to the steroid injection she received.  She testified she needs additional treatment, but is concerned about having surgery because of her numerous allergies.


The employee received TTD benefits from July 9, 2002 through July 22, 2002.  She then returned to work.  She testified her condition continued to bother her, and she received TTD benefits again from December 18, 2002 through June 2, 2003.  She worked part-time from July 2003 through September 2003, several days per week.  She testified Dr. Koller instructed her to work as her pain allowed.  She worked part-time as a bartender, two to three days per week.  She is seeking TPD benefits for this time period.  She has not worked since October 2003, although she tried to work for approximately one week in March 2004, but was physically unable.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The legislature has granted the Board the authority to order a SIME to assist in our decision-making process.  AS 23.30.095(k) provides, in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.


The Board first considers the criteria under which we review requests for SIME evaluations, specifically:

1. Is there a medical dispute between the employee’s attending 

physician and the EIME physician;

2. Is the dispute significant; and

3. Would an SIME physician’s opinion assist the Board in resolving the dispute?


The Board finds significant medical disputes exist between the physicians in this case.  AS 23.30.095(k).  The Board finds that a SIME physician’s opinion would assist us in resolving these disputes. Under both AS 23.30.095 and AS 23.30.110(g), the Board concludes that the employee should be seen by a SIME.


A SIME must be performed by a physician on our list, unless the Board finds the physicians on our list are not impartial.  8 AAC 45.092(f).  The Board finds a medical doctor with a specialty in hand and upper extremity surgery is best suited to perform the SIME and AS 23.30.110(g) evaluation.  Christopher S. Wilson, M.D., is a physician on our list who specializes in hand and upper extremity surgery.  According to our records, Dr. Wilson has not treated the employee.  We therefore choose Dr. Wilson, pending his acceptance, to perform the SIME and .110(g) evaluation, provided no subsequent conflicts are discovered.  The Board requests that the focus of Dr. Wilson’s evaluation be on what can be done to improve the employee’s condition so that she may again be a productive member of the workforce, with particular consideration given to treatment options considering the employee’s alleged allergies.  The Board would like Dr. Wilson to answer the following questions:

1. Has the employee reached “Medical Stability”, and if yes, when did the employee reach “Medical Stability”?

2. What recommendations, if any, do you have for treatment of the employee’s work-related medical condition that would result in an improvement in functional ability?

3. Based upon the employee’s current physical capacities, can the employee return to the work activities of a kayak guide?

4. What, if any, specific activity restrictions do you recommend for this employee to prevent aggravating her work-related medical condition? 

5. Are the employee’s claims of multiple drug allergies substantiated with objective medical evidence?  

6. Do you find the employee’s symptoms of multiple drug allergies to be consistent with known drug side effects or allergic reactions?

7. Do you find the employee’s refusal of drug therapy and/or surgical treatment to be medically indicated based on your above findings?

8. Do you require any further medical consultations (i.e. Allergist, Psychiatrist, or Physical Capacity Examination) that will assist you in your findings?             

ORDER

1. A SIME shall be conducted by Dr. Wilson.  The parties shall have a prehearing with Workers’ Compensation Officer Cathy Gaal to arrange for this SIME.

2. The Board reserves jurisdiction to resolve the remainder of the disputes in this matter until after the completion of the SIME.

Dated at Anchorage, Alaska this     day of May 2004.
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Andrew Piekarski, Member
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Dale Walaszek, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SUNNY N. PRATHER employee / applicant; v. ANADYR ADVENTURES, INC., employer; AK NATIONAL INS. CO., insurer / defendants; Case No. 200221105; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of May 2004.

                             
_________________________________

                            





Shirley A. DeBose, Clerk
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� Dr. Embick’s 7/8/02 chart note


� Id.


� The Report of Injury states the employee was injured on September 2, 2002.  It is undisputed the injury actually occurred on or around July 3, 2002


� Dr. Koller's 9/20/03 chart note


� Id.


� Dr. Radecki's 11/21/03 Report at 14


� Id. at 14-16


� Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).
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