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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	EDDIE L. BERKLEY, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

SAM'S CLUB,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INSURANCE 

COMPANY OF PITTSBURG,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200107036
        AWCB Decision No.  04- 0119 

         Filed with AWCB Anchorage, Alaska

         on  May 20, 2004



On April 15, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board heard the employee’s request for medical benefits, temporary partial disability (TPD) benefits, permanent partial impairment (PPI) benefits, interest on late payments and attorney’s fees and costs.  The employee appeared in person and was represented by Andrew Lambert, attorney at law.  The employer was represented by Colby Smith, attorney at law.  The record was held open until April 23, 2004 for submission of documents.   Thereafter, the record was closed.


ISSUES
1. Is the employee entitled to TPD benefits?

2. Is the employee entitled to PPI benefits?

3. Is the employee entitled to medical benefits?

4. Is the employee entitled to interest on late paid benefits?

5. Is the employee entitled to attorney’s fees and costs?


SUMMARY OF THE EVIDENCE

The employee has worked for the State of Alaska, Department of Transportation as a foreman for 27 years.  He supervises road maintenance crews.  On May 30, 2001, he went to work for a second employer, Sam’s Club, on a part time basis as a cart attendant.   His work involved moving carts left by customers in the asphalt parking area and returning them to the store.  The carts included flat bed carts as well as shopping carts.  




He was 44 years of age at the time he worked for Sam’s Club. His hours at his Department of Transportation job were Monday through Wednesday, 6:30 a.m. through 5:00 p.m.  On Thursdays, he worked from 6:30 a.m. to 3:00 p.m.  During the week, he worked for the employer Sam’s Club from 5:30 p.m. to 9:00 p.m., Monday through Wednesday.  On Thursdays, he worked at Sam’s Club from 3:00 p.m. to 9:00 p.m.  On Friday, Saturday and Sunday, he worked a full day for Sam’s Club.
  


Prior to working for Sam’s Club, he had not experienced problems with his feet.  However, after two and a half months, he began to experience tingling and throbbing in his feet.  He changed his shoes to try to address the problem and continued working.  When his foot pain continued, he consulted with Gary H. Wilson, D.P.M., a podiatrist, who saw the employee on October 29, 2001.  The employee reported that the pain in his feet was continuing despite the Celebrex, which had been prescribed by Dr. Wilson.  His pain was affecting his sleep and his feet were taking a lot of time to warm up.  Although he tried to stay off his feet and to massage them, they remained swollen.  The pain was also beginning to affect his knees.  Although he continued to go to his DOT job, he discontinued work at Sam’s Club.  Dr. Wilson felt the employee’s objective and subjective findings were conflicting and recommended a second opinion from Richard McEvoy, M.D., with Anchorage Fracture and Orthopedic Clinic.

  
Dr. McEvoy examined the employee.  In his October 31, 2001 report, he noted that the orthotics and insoles and anti-inflammatories which the employee had been taking had not offered much relief from his foot pain.  The x-rays showed no abnormalities.  There was no increased pain over the plantar fascia.  Dr. McEvoy opined that the employee might have some type of neurological disorder such as diabetes or hypothyroidism which would cause polyneuropathy.  He recommended that the employee be seen and treated by a neurologist.


On November 12, 2001, the employee went to the emergency room due to his bilateral foot pain.  He was seen by Jeff Baurick, M.D., who noted that he had seen the employee for the same problem on October 4, 2001.  Dr. Baurick prescribed Ultram and diagnosed bilateral foot pain.  He stated:


Bilateral feet are without swelling or rdness(sp).  When I even touch them very lightly, he winces and writhes.  He states they are swollen, although I do not appreciate this.  Again, as I mentioned before, I think the exam is unreliable because even with very light touch, the patient writhes with ain(sp).


Dr. McEvoy was asked about the etiology of the employee’s condition by the employer.  In his November 30, 2001 letter to Wilton Adjustment, Dr. McEvoy opined:


You have asked whether or not Eddie Berkley’s problem is due to pushing carts or due to a neurological disorder of some type.  It would seem to me that his problem is more likely due to an illness or chronic disorder than specific injury
caused by pushing carts.  However, I must caution that I have not made a diagnosis and I am not going to make one.  He needs to see a neurologist so that the 
diagnosis can be made and then the cause of that diagnosis can be ascertained.  My thoughts above are little more than an educated guess.  The patient needs to see a specialist in that area before the true etiology of his problems and their cause can be sorted out.


The reason I state what I did in my dictation is so that it could facilitate him


seeing a neurologist.  Hopefully you can set that up.


The employee then switched his treating physician and went to another podiatrist, Karl Boesenberg, D.P.M.  In his report of December 3, 2001, Dr. Boesenberg’s assessment was “Probable tarsal tunnel syndrome, inter metatarsal bursitis/neuroma B/L.”
  Dr, Boesenberg noted objective symptoms in both feet including flexible pes planus with FROM ankle and STJ, positive Tinel’s with palpation of the PT nerve in the tarsal tunnel bilaterally and with palpation of the common digital nerve second, third and fourth IMS, sensitivity on the dorsal aspect of his foot from the mid metatarsal shaft area distally and radiating pain into the ball of  both feet.  


The following day, the employee underwent nerve conduction studies performed by Kenneth Pervier, M.D., a neurologist.
  He concluded:


The left tibial motor DL is slowed at the ankle.  Other motor DLs in both legs are within normal range.  The peroneal and tibial CMAPs are of diffusely decreased voltage but not polyphasic.  The distal and proximal CMAPS are slower than normal range in nearly all the leg motor responses.  I was unable to find the sural SEPS despite repetitive averaging and maximum sensitivity settings.  The study overall, is consistent with a mild-moderate diffuse peripheral axonal sensory/motor neuropathy in both lower extremities.

When Dr. Boesenberg again saw the employee on December 17, 2001, Dr. Boesenberg noted the employee continued to experience pain on the balls of both feet “especially when he stands on his toes or tries to push off while walking…this is the same motion which aggravated it when he was pushing stacks of heavy carts at Sam’s Club.”  Dr. Boesenberg prescribed orthotics and Ultram.  He limited the employee’s work activities to four hours a day in a sedentary occupation.  He stated “He should be walking or standing when he moves from his car to the desk or to go to the bathroom…he specifically should not be restocking shelves or hustling around the store.”


The employee saw an orthopedic rheumatologist, Dejan M. Dordevich, M.D., for a medical evaluation at the request of the employer.  In his March 9, 2002 report, Dr. Dordevich’s impression was tarsal tunnel syndrome and moderately severe plantar fasciitis, right and left foot.
   Dr. Dordevich recommended that the employee have further diagnostic evaluation to clarify the nature of his right and left foot problems.  He recommended a bone scan to rule out occult stress fractures as well as an MRI
 of the left and right ankle.  He did not believe the employee was medically stationary at the time of his examination.


On May 14, 2002, Dr. Boesenberg again saw the employee.  He noted that the employee had received orthotics and they had resulted in improvement in his heel pain but not other pain associated with his feet.  His diagnosis continued to be “tarsal tunnel syndrome, peripheral axonal sensory/motor neuropathy, resolving plantar fasciitis.”  He recommended a bone scan to rule out an occult fracture.  He suggested referral to a neurosurgeon for tarsal tunnel release.
  The employee saw Dr. Kralick, a surgeon, on two occasions regarding surgery.  He indicated he could not help the employee.


On May 20, 2002, the employee had a bone scan performed by Bradley Cruz, M.D.,  The findings showed:


The images were abnormal, showing generalized increased uptake in the left ankle, and midfoot, more than on the right.  There also is a focus of increased uptake in the lateral aspect of the first metatarsal phalangeal joint on the left.  The uptake in the left ankle area, however, is not so focal or so intense as to suggest specific joint pathology, fracture, or destructive lesion, but may in fact more likely represent osteoarthritic change and probably also stress response.

Dr. Cruz’s impression was:


Increased uptake in the left ankle and midfoot area, compared to the right, and also a tiny focus in the first metatarsal phalangeal joint.  This pattern is fairly common, nonspecific, but typically related to osteoarthritis.

On August 8, 2002, Dr. Boesenberg made another recommendation for referral to another physician to address the employee’s condition.

             Dr. Dordevich and Paul Williams, M.D., a neurosurgeon, saw the employee on September 21, 2002, at the request of the employer.  The employee reported no significant improvement in his condition since Dr. Dordevich saw him March 9, 2002.  Drs. Dordevich and Williams’ impression was “chronic discomfort of the right and left feet secondary to degenerative arthritis of the right and left feet and ankles.”  They concluded that no further evidence of tarsal tunnel syndrome or plantar fasciitis was present.  They based the change in diagnosis on the bone scan.  They recommended no further care for his October 1, 2001 job injury but rather recommended further care for his preexisting degenerative arthritis of the ankles and feet.  They felt his degenerative arthritis would prevent him from returning to the job he held at the time of his injury.  His work restrictions would preclude work that required a great deal of walking, prolonged standing or prolonged pushing or pulling.


On October 9, 2002, the employee filed a Workers’ Compensation Claim seeking TPD from October 2, 2002 until he was medically stable, PPI when rated, medical costs and continuing treatment, penalty, interest and attorney’s fees and costs.
  The claim was accepted by the employer and the employee was paid TTD from October 1, 2001 through September 21, 2002 when the employee was released to return to work.
  On this same date, Dr. Boesenberg recommended that the employee be referred to Virginia Mason Clinic.


The employer was advised by Dr. Boesenberg on December 12, 2002 that he disagreed with the September 21, 2002 Dordevich evaluation which found that the employee suffered from osteoarthritis.  Dr. Bosenberg reiterated his diagnosis of tarsal tunnel syndrome.
 He also requested further evaluation of the employee’s condition by a neurosurgeon.  


On December 18, 2002, Dr. Dordevich was again asked to comment on the employee’s condition by the employer.  In response to a query from the employer as to whether further treatment would be reasonable and necessary, Dr. Dordevich opined that nonsteroidal anti-inflammatory medications and foot supports were reasonable and necessary for his treatment for his preexisting arthritic condition.  He opined that the employee’s work at Sam’s Club did not aggravate or worsen the employee’s symptoms or change his underlying condition.


On January 3, 2003, the employer controverted TTD, TPD, medical care and vocational training based on the medical reports of Drs. Dordevich and Williams maintaining the employee was medically stable, able to return to work and that no further medical care was needed.


Because there was a difference of opinion between Drs. Dordevich and Williams and Dr. Boesenberg, a Second Independent Medical Examination (SIME) was performed  by John McDermott, M.D., an orthopedic surgeon.  He evaluated the employee on April 24, 2003.  He reviewed the employee’s medical history and conducted a physical examination.  His diagnosis was “foot pain, etiology undetermined.  Secondary diagnosis.  Inconsistency on examination with marked pain behavior and high suspicion of malingering.”
   He also ruled out the possibility of “tarsal colation or internal bone or arthritic disease.”
   


In his deposition, Dr. McDermott consistently reiterated his opinion that the employee was malingering. In support of his position, he noted the employee was able to walk normally to the doctor’s office but showed exaggerated symptoms and pain during his examination.  He also noted that there was inconsistency in the employee’s response to handling of his feet during the examination. 


 His report also reflected difficulties with connecting the employee’s pain complaints with objective recognized indicators of disease conditions.  In his response to questions posed as part of the SIME process, Dr. McDermott stated:

2. I am unable to find any residuals of a work injury and I am unable to diagnose an occupational disease.





3. It is not my impression that there was any aggravation/acceleration as I am unable to reach a specific diagnosis other than his alleged pain.  The                         patient has no objective findings other than objective evidence of pain                                               behavior as documented by inconsistencies in tenderness, inconsistencies  in range of motion, and gait which was noted to be inconsistent between wearing shoes and requesting to walk in the office under direct observation.                            

4.  I have reviewed x-rays to rule out the possibility of a tarsal collation or internal bone or arthritic disease and am comfortable that no such   problem exists.                         

5.        With respect to medical stability, I believe the patient was medically stable when reevaluation was completed and Dr. Boesenberg became convinced the tarsal tunnel syndrome did not exist on electric testing and bone scan reviews.  This, then, would place the stability in the fall of 2001 and certainly by the end of that conclusion in the spring of 2002.

Dr. McDermott reiterated his findings regarding the employee’s reporting inconsistencies in his deposition.  He noted inconsistencies in the employee’s response when he gripped the employee’s foot for testing purposes.
  Dr. McDermott commented about the employee’s performance   


A.
Well, there was, again, the marked inconsistencies.  Here’s a man that could  do a squat – you know what position the foot has to be in to squat – and he looked like he was getting to about 40 degrees of dorsiflexion.  He would, however, then only go to 10 degrees plantar flexion when asked to directly do this.  But at other times he was observed to go easily to 40.  So when you’d ask him to move his foot downward, he couldn’t, yet he could do a squat, be standing on his toes to squat, he’d get to 40.  So it just didn’t jive. And then there was this unusual gait of walking like you’re walking on burning coals, like you see in the movies.  And that was inconsistent.
He didn’t walk out of the office like that.  He just, when asked to walk bare-foot, walked like that.



Q.
Did you personally observe him walking out of the office?


A.
Yes.  And into the office.


Q.
And so when he was walking into the office and out of the office, he



wasn’t demonstrating the same symptoms?

A. No.

Dr. McDermott also noted that in his review of Dr. Wilson’s October 29, 2002 report, Dr. Wilson also reported that “objective and subjective findings are contradictory to each other.”
  Dr. McDermott commented that he could not find any objective findings which would support an injury-residual disease process in the employee’s lower extremities.  Dr. McDermott also agreed with the emergency room physician, Dr. Baurick, who saw the employee on November 12, 2001 and noted his exaggerated pain response. Dr. McDermott concluded that the employee’s foot pain was not related to his work at Sam’s Club.


At the hearing, the employee sought TPD, PPI, medical benefits and interest as well as attorney’s fees and costs.  On April 12, 2004, the employee’s counsel submitted an affidavit for legal fees amounting to $4,675.00 for 18.70 hours of legal work at $250.00 per hour.  Legal assistant fees were $2,395 for 23.95 hours of work at $100.00 per hour.  The employee also claimed costs of $7.34 for postage.
  After the hearing, the employee updated its request for attorney’s fees and costs.  The amended attorney fees were $5,625.00 based on 22.50 hours at the rate of $250 per hour.  The amended legal assistant fees were $2,545.00 for 25.45 hours of work at the rate of $100 per hour.  The costs were updated to $944.81 which included costs associated with the McDermott deposition.
     
 


At the hearing, the employer asserted that it sent a letter, Exhibit 1, dated November 9, 2001, to the employee offering him a job accommodating his need for light duty work.  The position was answering the phone at the employer’s liquor store.  The letter from the employer described the position as ringing up orders at the register and light stocking as well as answering the phone.  The employee testified at the hearing that he did not accept this position as he believed that it would involve stocking heavy items which would aggravate his foot condition. As it was not sedentary, he declined to pursue the offer.  However, the employer claims that the employee should have accepted this offer of modified work.


The employee also testified that despite great pain and continuing problems with his feet, he had not sought medical care through his private insurer.  He rated his pain between nine and ten on a ten point scale with ten being the most severe.  In December 2002, Dr. Boesenberg twice referred the employee to Dr. Krakik for surgical evaluation as Dr. Boesenberg felt the employee needed surgery for tarsal tunnel release or surgery related to peripheral neuropathy.   However, Dr. Krakik does not perform the type of surgery required by the employee.  The employee described this pain as great and continuing and that it did not vary much over time or when he was on his feet versus when he was off them.  He observed that his pain in his feet started two and a half months after he started work at Sam’s Club.  He described his feet as tingling and throbbing with a “pins and needles” type of pain which extended from his heels to his toes.  The pain was so severe that his socks hurt his feet.  The pain would sometimes awaken him at night.  The employee testified that he could not remember what type of pain medication he had been prescribed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  APPLICABLE LAW

The insured worker is afforded a presumption that all benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce "some" "minimal" relevant evidence 
 establishing a "preliminary link" between the injury claimed and employment 
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the employer's evidence is examined in isolation.


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
 "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of approving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the trier of fact that the asserted facts are probably true.

II.  TEMPORARY PARTIAL DISABILITY (TPD)

AS 23.30.200 provides:


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee’s spendable weekly wages before the injury and the wage earning capacity of the employee after the injury….temporary partial disability benefits may not be paid for any period of disability occurring after the date of medical stability.


The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.
  Applying the presumption analysis to the case at hand, we find that when the employee was having foot problems and sought treatment from Dr. Boesenberg, a preliminary link between work and the employee’s injury was established and the presumption of compensability was raised.  Dr. Boesenberg reported that when he saw the employee on December 17, 2001 he continued to have pain on the balls of his feet “especially when he stands on his toes or tries to push off while walking…this is the same motion which aggravated it when he was pushing stacks of heavy carts at Sam’s Club.”
  


Turning to the second stage of the presumption analysis, and examining the employer’s evidence in isolation, we find that the employer has presented substantial evidence to rebut the presumption of compensability.  This is based on the reports of Drs. Dordevich and Williams who conclude that the employee suffered from a preexisting condition, i.e. osteoarthritis, which was not aggravated or worsened by his employment with Sam’s Club.  We also find that the report of the SIME physician, Dr. McDermott raised real questions as to the existence of the employee’s foot pain.  Based on these opinions, we conclude that the employer has rebutted the presumption of compensability for the employee’s TPD claim. 

 
 At the third stage, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence.
  In reviewing the medical evidence, we conclude that the employee has not established the elements of his claim by a preponderance of the evidence.  If we examine Drs. Dordevich and Williams September 21, 2002 report, we find that based on the bone scan, the employee is diagnosed as suffering from arthritis in his feet which was a preexisting condition which was not aggravated or worsened by working at Sam’s Club.  We also give weight to the fact that the doctors who saw the employee had difficulty sorting out the employee’s complaints and associating them with objective criteria which would reflect a particular disease or a particular type of pain complaint.  His reports of symptoms varied and at times were contradicted by his behavior.  When the SIME physician, Dr. McDermott, saw the employee, he noted the inconsistency in the employee’s manifestation of symptoms.  His report reflects this when he states his diagnosis as “foot pain, etiology undetermined.  Secondary diagnosis inconsistency on examination with marked pain behavior and high suspicion of malingering.”
  In his response to questions posed as part of the SIME process, Dr. McDermott stated:

2. I am unable to find any residuals of a work injury and I am unable to diagnose an occupational disease.


3. It is not my impression that there was any aggravation/acceleration as I am unable to reach a specific diagnosis other than his alleged pain.  The patient has no objective findings other than objective evidence of pain behavior as documented by inconsistencies in tenderness, inconsistencies  in range of motion, and gait which was noted to be inconsistent between wearing shoes and requesting to walk in the office under direct observation.  

4. I have reviewed x-rays to rule out the possibility of a tarsal collation or internal bone or arthritic disease and am comfortable that no such  problem exists.                         

5.     With respect to medical stability, I believe the patient was medically stable when reevaluation was completed and Dr. Boesenberg became convinced the tarsal tunnel syndrome did not exist on electric testing and bone scan reviews.  This, then, would place the stability in the fall of 2001 and certainly by the end of that conclusion in the spring of 2002.

Dr. McDermott reiterated his findings regarding the employee’s inconsistencies in his deposition.  He noted inconsistencies in the employee’s response when he gripped the employee’s foot for testing purposes.
  Dr. McDermott commented about the employee’s performance:   

A.
Well, there was, again, the marked inconsistencies.  Here’s a man that could  do a squat – you know what position the foot has to be in to squat – and he looked like he was getting to about 40 degrees of dorsiflexion.  He would,  however, then only go to 10 degrees plantar flexion when asked to directly do this.  But at other times he was observed to go easily to 40.  So when you’d ask him to move his foot downward, he couldn’t, yet he could do a squat, be standing on his toes to squat, he’d get to 40.  So it just didn’t jive.
And then there was this unusual gait of walking like you’re walking
on burning coals, like you see in the movies.  And that was inconsistent.
He didn’t walk out of the office like that.  He just, when asked to walk bare-
foot, walked like that.

Q.
Did you personally observe him walking out of the office?

A.
Yes.  And into the office.

Q.
And so when he was walking into the office and out of the office, he wasn’t demonstrating the same symptoms?

A.
No.


Dr. McDermott also noted that in his review of Dr. Wilson’s October 29, 2002 report, Dr. Wilson also reported that “objective and subjective findings are contradictory to each other.”
  Dr. McDermott commented that he could not find any objective findings which would support injury-residual disease process in the employee’s lower extremities.  Dr. McDermott also agreed with the emergency room physician, Dr. Baurick, who saw the employee on November 12, 2001 and commented:



Bilateral feet are without swelling or redness.  When I even

touch them very lightly, he winces and writhes.  He states they are

swollen, although I do not appreciate this.  Again, as I mentioned

before, I think the exam is unreliable because even with very light

touch, the patient writhes with pain.

Dr. McDermott concluded that the employee’s foot pain was not related to his work at Sam’s Club.


The Board also finds that the employee’s pain complaints were not credible.  In reaching this result, the Board took particular note of the fact that the employee has failed to seek medical care through his state sponsored medical insurance provider despite having complaints of ongoing pain 24 hours a day seven days a week which was so severe that it would awaken him at night.  He asserted that this pain was rated between nine and ten on a ten point scale with ten being the most severe.


The Board believes that the employee would have to engage in some walking each day as part of his Department of Transportation job.  He was able to perform this work.  He did not seek additional treatment to address his foot complaints in the context of his regular DOT job.  The Board also questions the employee’s credibility when he indicated he did not know what pain medications he was taking despite the fact that he testified that he was forced to rely on them often.  The same is true when he states that his symptoms have never improved even when he was off his feet and/or no longer working for Sam’s Club or with the passage of time.  Essentially, he testified that nothing improved his foot condition.


For these reasons, the Board concludes the employee has not established a compensable claim for temporary partial disability.  The employee was found to be medically stable October 10, 2001 by Dr. Dordevich in his and Dr. Williams September 21, 2002 report
 so he would not be eligible after this date under AS 23.30.200.  He also was offered a sedentary position with Sam’s Club which the Board finds he turned down.  This would also have impacted his eligibility.  The preponderance of the medical evidence does not support a finding that the employee’s condition is work related. The employee’s diagnoses also raise questions as to whether the employee’s condition meets the definition of “arising out of and in the course of employment” as defined by AS 23.30.395(2) and thus would be considered compensable.  The Board finds that the medical testimony does not establish a sufficient causal connection between the employee’s work at Sam’s Club and his claimed injury.  For these reasons, the Board finds that the employee’s condition did not arise from work related causes in the course and scope of his job with Sam’s Club.  The employee’s claim for TPD is denied and dismissed.

III. PERMANENT PARTIAL IMPAIRMENT (PPI)
The employee has requested PPI.  However, the employee has never received a PPI rating in accordance with the American Medical Association Guides to the Evaluation of Permanent Impairment, (“AMA Guides”) as required by Alaska’s workers’ compensation  statute.  AS 23.30.190(b).  Under these circumstances, the employee’s claim is denied and dismissed.  

IV.  MEDICAL  BENEFITS

AS 23.30.095(a) provides, in part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....


The statutory presumption of compensability at AS 23.30.120(a) also applies to claims for medical benefits and related transportation costs.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  Treatment must be reasonable and necessary to be payable under subsection .095(a).  See Weidner v. Hibdon, 989 P.2d 727 (Alaska 1999); Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd Case No. 3AN-81-5623 (Alaska Superior Court, June 30, 1982).


In this case, the employee raised the presumption of compensability when he  sought treatment from Dr. Boesenberg.  Dr. Boesenberg’s December 17, 2001 connects the employee’s foot pain with his work activities moving carts at Sam’s Club. However, we find that, based on Dr. McDermott’s report, the employer has presented substantial evidence which rebuts the compensability of the employee’s claim.  Even if the employer were to be found not to have rebutted the employee’s claim of compensability and we were to move to the third stage of the presumption analysis, we would find that the employee has not proved his claim by a preponderance of the evidence.  Any of the conditions which the employee may suffer from are not work related.

V.  INTEREST

8 AAC 45.142 provides, in part:


a)  If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. 


In this case, the employee has claimed interest on compensation not timely paid.  However, since the employee has not been found to be entitled to compensation, the claim is denied and dismissed.

IV.  ATTORNEY’S FEES AND COSTS



AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded….  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

           A prerequisite for receipt of attorney fees and costs is to prevail on some or all the issues of significance to the employee.  In this case, as the employee has not prevailed on the issues in this case, the employee’s claim for attorney’s fees and costs is denied.


ORDER

1.  The employee’s request for TPD is denied and dismissed.

2. The employee’s request for PPI is denied and dismissed.

3. The employee’s request for medical benefits is denied and dismissed.

4. The employee’s request for interest on late paid benefits is denied and dismissed.

5. The employee’s request for attorney’s fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 20th day of May, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Andrew J. Piekarski, Member







____________________________                                  






Dale R. Walaszek, Member

Dissent by Rosemary Foster:


The undersigned believes that before a final decision is issued in this case, the employee should be evaluated by a specialist to address whether his foot condition exists, whether it is due to tarsal tunnel syndrome, plantar fascitis, osteoarthritis or stems from another health condition which causes peripheral neuropathy.  According to the employee’s medical record, positive nerve conduction and normal EMG’s can show peripheral neuropathy.  Several of the employee’s doctors and particularly Dr. Boesenberg,  recommended another evaluation.  Such an evaluation would benefit the record in this case.  The bone scan and the nerve conduction studies both represent objective measures of the employee’s abnormal condition.  Before the Board dismisses the claim, the Board should obtain further information regarding the employee’s condition, particularly the possibility of peripheral neuropathy and/or tarsal tunnel syndrome. 







____________________________                                






Rosemary Foster, Designated Chair

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of EDDIE L. BERKLEY, employee / applicant v. SAM'S CLUB, employer, and NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURG, insurer / defendants; Case No. 200107036; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of May, 2004.

                             

   _________________________________

      




                     SHIRLEY A. DeBose, CLERK
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