KENNETH J. SEYBERT  v. COMINCO ALASKA EXPLORATION

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KENNETH J. SEYBERT, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

COMINCO ALASKA EXPLORATION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Respondents.
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	          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  199207766
        AWCB Decision No.  04-0124

         Filed with AWCB Fairbanks, Alaska

         on May 24, 2004


We heard the employee's Petition for Reconsideration of AWCB Decision No. 04-0092 (April 23, 2004) on the basis of the written record on May 20, 2004, in Fairbanks, Alaska.  Attorney James Hackett represented the employee.  Attorney Robert McLaughlin represented the employer and insurer (“employer”).  We considered this petition with a two-member panel of the Alaska Workers’ Compensation Board, a quorum under AS 23.30.005(f).  We closed the record when we met to consider the employee's petition, on May 20, 2004.

ISSUE
Shall we reconsider under AS 44.62.540 our April 23, 2004 decision and order on remand from the Alaska Superior Court,
 AWCB Decision No. 04-0092, in which we declined to set aside the employee’s 1995 compromise and release (“C&R”) agreement?


CASE HISTORY AND SUMMARY OF THE EVIDENCE
The employee injured his neck and shoulder on April 15, 1992, attempting to pry a pump into position, while working as a millwright for the employer at the Red Dog Mine.  The employee subsequently returned to his home in Elko, Nevada.  On or about April 24, 1994 the employee underwent an anterior C6-7 discectomy by J. Charles Rich, M.D., in Salt Lake City.
  Dr. Rich referred the employee to Neurosurgeon Hilari Fleming, M.D., on November 17, 1992, for a second opinion.
  David Dapra. M.D., performed an employer’s medical examination (“EME”) of the employee on May 24, 1993.  In his report, Dr. Fleming found the employee suffered cervical muscle spasms, without nerve root compression, and believed the employee was suffering depression
.  He recommended against surgery, but recommended vocational retraining.
  Despite Dr. Dapra’s recommendation, the employer provided medical benefits when, Dr. Fleming performed posterior nerve root compression in Reno, Nevada on July 16, 1993,
 and continued to provide conservative care to the employee.  The employer accepted the compensability of the injury and began paying the employee temporary total disability (“TTD”) benefits at the rate of $645.21.  On March 30, 1994, the employee filed a Workers' Compensation Claim, requesting several categories of benefits.  On May 3, 1994, the employer filed its Answer, admitting its liability for TTD benefits, PPI benefits, and medical benefits.

At the employer’s suggestion, the employee attended a pain clinic at the Virginia Mason Clinic during February through March, under the care of Thomas Williamson-Kirkland, M.D.
  Dr. Williamson-Kirkland found the employee medically stable as on March 10, 1994, and rated him with a 28 percent whole-person permanent partial impairment (“PPI”) 
 under the American Medical Association Guides to the Rating of Permanent Impairment, 3rd Edition
 (“AMA Guides”), and recommended the employee enter a reemployment benefit program.
  The employee began to receive conservative care from Terry Nevins, D.O., in Elko, Nevada, in March 1994.  In a letter dated May 24, 1994 to Dr. Nevins, the employer’s attorney indicated Dr. Nevins would not receive payment of medical benefits for the employee, asserting the employee made an impermissible change of physician.
  The employee moved to Lincoln, Oregon in May 1994.  He sought conservative care in Lincoln from Marilyn Frazier, M.D.
 On November 3, 1994, the employer paid for the employee to return to see Dr. Fleming.  Dr. Fleming recommended the employee find a physician in Oregon to treat his chronic pain, and refused to prescribe medications out-of-state.

The Reemployment Benefits Administrator ("RBA") assigned rehabilitation specialist Jacqueline Christensen to evaluate the employee's eligibility for those benefits on November 15, 1993.  In her report of June 17, 1994, Ms. Christensen, reported the results of a number of tests she administered to the employee.  She found him to have a low dexterity score, which she felt corroborated his claims of numbness.  He scored above average in spatial, form, and clerical tasks; and low average in intellectual, verbal and numerical ability areas.  His vocabulary and reading comprehension were above the 12th grade level.
  Ms. Christensen identified possible training in repairs, plant operation, and apartment/motel maintenance.
  However, she believed that the employee needed additional recovery time before beginning a reemployment plan.  Because Alaska law did not, in her opinion, allow for such a delay, she recommended the parties settle his claims, allowing him to develop his own reemployment plan.
  At the request of the employer, rehabilitation specialist Edward Howden prepared a reemployment plan to train the employee as a Lab Technician (Metallurgical/Assay).  On December 5, 1994 the RBA denied the employer’s reemployment plan.

The employee discussed the settlement of his claims in a telephone conversation with the employer’s workers’ compensation insurance adjuster Linda Rudolph on May 26, 1994.
  The employee received a settlement offer letter from the employer, dated December 2, 1994.  In that letter, the employer offered to settle all the employee's claims except for future medical benefits for $25,000.00.
  The employee counter-offered $50,000.00.
  In a December 27, 1995 letter, the employer offered the employee a settlement proposal of $30,000.00, giving him until January 9, 2002 to respond.
  The employee accepted the offer, and signed the C&R.  We reviewed and approved the C&R on February 14, 1995.  The C&R provided, in part:

DISPUTE

There is a bonafide dispute among the parties.  It is the position of the employee that the reemployment plan developed in connection with his case is inappropriate in light of the fact that he no longer lives in Elko, Nevada.  Moreover, the employee argues that the jobs developed by the rehabilitation specialist are inappropriate considering his physical restrictions.  The employee also claims that because he has moved to Lincoln City, Oregon, he should be allowed to choose a new treating physician.

On the other hand, it is the position of the employer that the plans developed by the rehabilitation specialist in this case are appropriate and, as a matter of law, will return the employee to remunerative employability.  The employer contends that these jobs are physically appropriate as discussed by Dr. Williamson‑Kirkland in his reports.  Finally, the employer contends that the employee has had one (1) change of primary physician thus far in this claim.  Accordingly, the employer rejects the employee's contention that he should be allowed yet another change. Nonetheless, under the terms of this agreement, the employee will be allowed to make one (1) additional change of treating physician.

Under the circumstances the employee acknowledges that this settlement is in his best interest. The employee understands that under this settlement he is relinquishing his right to receive additional time‑loss benefits. Also, the employee acknowledges that he is relinquishing his right to receive further reemployment benefits. Nonetheless, the employee believes that he will be able to return to remunerative employment when he chooses to do so, the lump sum payable under the terms of this agreement far exceeds the employee’s remaining permanent partial impairment entitlement. The additional sum will allow the employee to pursue a reemployment plan of his own choosing. Considering the serious dispute over the reemployment issue and over the designation of now treating physician issue, the employee believes that this settlement is in his best interest.

COMPROMISE AND RELEASE

1 .

In order to resolve all disputes among the parties with respect to compensation rate, compensation for disability (whether the same be temporary total temporary partial, scheduled and unscheduled permanent partial, or permanent total), penalties, interest, or vocational rehabilitation / re‑employment benefits or AS 23,30.041(k) benefits, the employer will pay the employee the sum of $30,000.00.  Except as provided below, the employee agrees to accept this amount in full and final settlement and discharge of all obligations, payments, benefits and compensation which might be presently due or might become due to the employee at any time in the future under the Alaska Workers' Compensation Act.

2.

The parties agree that the employee's entitlement, if any, to future medical benefits under the Alaska Workers’ Compensation Act is not waived by the terms of this Agreement and that the right of the employer to contest liability for future medical benefits is also not waived by the terms of this agreement. The employee shall be allowed one (1) additional change of treating physician on approval of this Agreement. . . . 

Approximately six years later, on May 29, 2001, the employee filed a workers' compensation claim, asserting inter alia the C&R should be overturned for fraud or misrepresentation, and he should be awarded permanent total disability (“PTD”) benefits or temporary partial disability (“TPD”) benefits.  The employee also filed a petition on May 7, 2002, demanding the employer release correspondence between the employer's workers' compensation adjuster and its attorney, release records of telephone calls between the employer's attorney and the employee related to the settlement, release certain medical records, and release of the insurer's withheld reserve work sheets and reserve information and serious loss reports.  

At a hearing on May 16, 2002, we denied the employee's petition to discover additional records, finding that these records were either privileged, already in the record, or not material.  At that hearing, the employee testified he had to pay for his own medical care after he stopped seeing Dr. Fleming.  The employee testified in a deposition that he had negotiated the settlement with the adjuster in 1994 and 1995, and had not spoken with the employer's attorney in relation to the possibility of settling his medical benefits since 2000,
 However, in the hearing he testified he had been confused in the deposition on that point.  In the hearing the employee testified the employer's attorney contacted him by telephone several times in 1994, and told him the Alaska claimants' attorneys had been driven out of business, and told him that if he did not sign the C&R he would not get benefits and would not be able to see a doctor.  He testified his doctors told him the employer’s attorney told them not to treat him.  The employee also testified the adjuster told him he would run out of compensation and would not be able to get medical benefits if he did not sign the C&R.  He testified she told him he did not need an attorney.  The employee testified he earned his G.E.D. in the military.  The employee testified he did not understand the terms of the C&R when he signed it.  He testified he did not realize he was giving up his bi-monthly compensation checks.  He testified he did not understand that the Alaska Workers' Compensation Board ("Board") was separate from the insurance company, and that he could have taken any disputes to the Board for decision. 

The employer's former adjuster, Linda Randolph, testified she discussed settlement with the employee on a number of occasions.  She does not recall the employer's attorney discussing the settlement with the employee in 1994 or 1995.  She denied telling the employee he should not get an attorney.  She believed the employee was attempting to make unauthorized changes of physician in 1994 and 1995, and that the disputes were in good faith.

At the hearing, the employee argued he did not have a full understanding of the C&R he signed in 1995.  He also argued he was coerced into signing the C&R by the employer's refusal to provide medical benefits, and by its assertion he was running out of compensation.  He argued he had very little bargaining power, and that the amount paid was unreasonably low.  He asserted he was lied to, threatened, discouraged, and prevented from obtaining counsel.  The employee argued the C&R must be voided under Witt v. Watkins.
  At the hearing, the employee also argued that, as a beneficiary of the workers' compensation policy, the insurer violated its fiduciary duty to him in compelling him to waive his rights in the settlement.  He cited no statutes or case law in support of this contention.  The employer argued that a C&R can only be set aside for fraud or duress.  The employer argued there is no evidence of fraud, duress, or even constructive fraud in this case.  It asserted the employee was receiving benefits throughout the settlement process, that the parties negotiated the settlement over a number of months.  It asserted the C&R plainly declared the disputes between the parties and the terms of settlement.  It asserts the records in the case reveal no misrepresentation.  It argues that, even if the employee misunderstood the settlement, that is not a legal basis to overturn it.  It argued the insurer's fiduciary duty is to the insured employer, not to the third party beneficiary employee.   

In our May 31, 2002 decision and order, AWCB Decision No. 02–0099, we found the disputes over reemployment benefits and over whether the employee had exceeded his permissible change of physicians were clearly identified in the C&R itself, as well as at other places in the record.  Despite the employee's assertion he did not understand the mechanism of pursuing his rights through filing a claim with the Board, the record reflected he had filed a claim before he negotiated the C&R.  We found the employee not credible, and we were not able to give substantial weight to his uncorroborated hearsay reports of threats and coercion.  We found the employee was receiving compensation throughout the settlement negotiation.  Based on our review of the record, we found no credible, specific evidence of misrepresentation or fraud or duress by the employer to coerce the employee to sign the C&R.   We found that the terms of the C&R were clear that all non-medical benefits were settled and waived.  We found insufficient evidence of fraud or duress by the employer to overturn the C&R.
  

The employee filed a petition for reconsideration on June 10, 2002, asserting we were mistaken in finding he provided no authority to support his claim of a fiduciary duty owed to him, citing several Alaska Supreme Court decisions regarding what constitutes breach of duty in a fiduciary relationship, and noted the adjuster admitted in her deposition that the employee was an insured beneficiary.  The employee also argued the adjuster failed to have the employee rated under the AMA Guides.  He argued we incorrectly concluded there was no specific evidence of fraud in the record.  He also argued we defined “duress’ too narrowly, noting the adjuster denied counseling and treatment by another physician.  He argued the adjuster perceived the employee to be in a weak medical and economic bargaining position.  In our June 18, 2002 decision and order, AWCB Decision No. 02-0108, we found the employee’s petition for reconsideration essentially reargued the hearing issues, and cited no evidence we failed to consider in our May 31, 2002 decision.  Nevertheless, the employee raised one legal issue we used our discretion to allow the parties to clarify: whether the employer’s insurance adjuster and the employer’s attorney owe the employee a fiduciary duty.
  We denied and dismissed all other issues raised in the employee’s petition for reconsideration.  We set the issue of fiduciary duty for oral argument by the parties on August 1, 2002. 

At the hearing on August 1, 2002, and in his brief, the employee argued the instant case is distinguishable from cases involving insurance liability because the employee is a "third party beneficiary," not a "third party claimant," again arguing the adjuster made an "admission by party-opponent" when she indicated the employee was a beneficiary in her deposition.  He argued that public policy dictates that a fiduciary or special relationship exists between an employer and an injured worker because workers' compensation is the workers' exclusive remedy.  He argued the employer's workers' compensation insurance policy shows the employee is covered and that there are no conflicting interests between the employer and employee.  He argued the employer breached its fiduciary or special duty to the employee when it misrepresented to him hat he had used up his right to change physicians, when it chose the pain clinic and rating physician for him, when it failed to inform him he could get a second opinion concerning his impairment rating, when it required him to sign the C&R to obtain medical care, and when he mistakenly thought the insurer was the Alaska Workers' Compensation Board.  The employer submitted a copy of the relevant workers’ compensation insurance contract.   At the hearing and in its brief, the employer argued a series of insurance liability cases which held the fiduciary duty is limited to the insurer and the insured, and does not extend to a third party claimant, which has conflicting interests.  It argued the Alaska Workers' Compensation Act repeatedly refers to an insurer's coverage of an insured employer's liability under the Act.  It argued the employee is not a named party to the workers' compensation contract, and argued the contract and adversarial statutory scheme would not function if the insurer had a fiduciary duty to the conflicting interests of both the employer and employee.  

In our decision and order on August 1, 2002, AWCB Decision No. 02-0169, we found the contract for insurance coverage was between the employer and insurer, and that the employee was not a party to that contract.  We found the employee’s interest in his claim is clearly in conflict with the employer’s, and we found no basis for a fiduciary duty of the employer, the employer's insurer, the employer’s attorney, or the employer's insurance adjuster toward the employee.
  We found the employee has failed to prove by the preponderance of the evidence, much less by clear and convincing evidence, that the employer engaged in fraud or misrepresentation, or violated a fiduciary duty, in order to coerce the employee into signing the C&R.  We concluded the C&R, approved on February 14, 1995, could not be set aside.  We denied and dismissed the employee's petition for reconsideration.   The employee appealed our decisions to the Alaska Superior Court, raising the novel issue of whether the C&R should be set aside because the employee was not afforded his right to an SIME before we approved the settlement.  In his September 22, 2003 Amended Order on Remand,
 the Honorable Raymond Funk remanded the case to us to give the employee an opportunity “to raise claims on the issue of an SIME as it relates to the settlement agreement. . . .”  The Board Designee set this remanded issue for a hearing on April 8, 2004.

In the hearing on April 8, 2004, and in his brief, the employee argued that, at the time of the C&R, there were medical disputes between the employer’s physician, Dr. Dapra, and the employee’s physician, Dr. Fleming concerning treatment, physical capacity, and the employee’s ability to enter a reemployment plan.  He argued these disputes required us to inform the employee of his right to an SIME, and required us to order an SIME if the employee requested one, citing Dwight v. Humana Hospital
 (“Dwight”).  He asserted we failed to provide him with an opportunity for an SIME, he argued the C&R did not “conform to the provisions of this chapter,” as required by AS 23.30.012.  The employee also argued that he saw Dr. Fleming as a specialist on referral from Dr. Rich, and Dr. Fleming was not a change of physician, and he should have been permitted another choice of physician under the plain terms of AS 23.30.095(a).  Because the C&R endorsed the employer’s misinterpretation of AS 23.30.095(a), it does not comport with the provisions of the Alaska Workers’ Compensation Act.  The employee also seemed to argue that he was obviously entitled to permanent total disability (“PTD”) benefits.  He argued the C&R should be set aside, and we should order an SIME  The employer argued the employee should be barred under res judicata from attempting to raise the issue of the SIME after failing to raise the issue in the initial hearing our final decision, and after our final decision.  The employer argued we did actually give the employee notice of his potential right to an SIME when we mailed him our information booklet, “Workers’ Compensation and You,” in the regular course of our operation.  The employer argued the employee waived any possible right to an SIME in the terms of the C&R.  The employer also argued that it was, at most, harmless error if the employee was not informed of the SIME process.

In AWCB Decision No. 04-0092 (April 23, 2004), we found the employee had been given written notice of his rights to an SIME under former AS 23.30.095(k).  We found no basis for an SIME in the actual disputes at the time of the C&R.  We found the parties decided to forego adversarial procedures, such as an SIME, under the Alaska Workers’ Compensation Act.  We found we could not set aside a C&R based on the mistake or lack of understanding of one of the parties.  We noted our earlier finding of no fraud or duress by the employer in this case.  We found no basis to overturn the C&R.  We again denied the employee’s request that we set aside his C&R 

The employee filed a petition for reconsideration on May 5, 2004,
 asserting we made a number of errors in our decision.  He contended we did not follow our regulations because we did not decide the court’s remanded issue in the way he argued we should characterize it.  He specifically contended that we did not decide whether we proceeded in the manner required by law regarding the C&R; that we did not decide whether we failed in our mandatory duty under AS 23.30.095(k); that we did not decide whether we violated the Alaska Supreme Court’s ruling in Dwight, that we did not decide whether we lacked the authority to approve the C&R under AS 23.30.012 (apparently based on the employee’s assertion the terms of the C&R did not conform to the provisions of the Act), and that we did not decide whether the employee’s case was likely to involve permanent disability.  The employee also argued we failed to make a finding that the settlement was in the employee’s best interest, thus violating the Alaska Supreme Court’s ruling in Kaiser v. Royal Insurance Co.
 (“Kaiser”).  The employee argued the employer committed constructive fraud against him in the negotiation of the C&R, and committed fraud on the Board.  The employee asserted “there is no dispute” the employer violated 3 AAC 26.100, and he argued the employer breached the it’s fiduciary duty.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employee's petition for reconsideration, we have examined our April 23, 2004 decision and order, as well as the record of this case.  We find the employee’s petition is essentially rearguing the hearing issues.  We find the petition addresses no evidence we failed to consider in our review of the record when making our decision.  

As directed by the Superior Court, in our April 23, 2004 decision we examined the question of the relationship of the employee’s right to an SIME, to his subsequent request to void a C&R.  We found the employee received notice of his right to an SIME in the normal conduct of our business, when our agency mailed him a copy of the Workers’ Compensation and You booklet.  We found no medical dispute in issue between an employee’s physician and an employer’s physician at the time of the C&R.  Consequently, we found no basis for an SIME concerning those issues actually in dispute at the time of the C&R.
  We also found the parties elected to request our approval of the C&R settling certain disputed benefits, in lieu of exercising their litigation rights (which would include any potential SIME) concerning those benefits.  We again examined the employee’s request to void his C&R agreement, examining his request under the Alaska Supreme Court’s clear and consistent case law.
  We again found no fraud or duress on which to overturn the C&R.
  

The employee now raises another argument, asserting that the employer committed “constructive” fraud in obtaining the C&R, and committed fraud on the Board.  We have re-examined the record in this case, we find no evidence of fraud toward the employee,
 fraud upon the Board,
 or constructive fraud.
  Because there was no basis for an SIME concerning the issues in dispute at the time of the C&R, we find the procedural rights at AS 23.30.095(k) were irrelevant to the employee’s decision to initiate settlement or to sign the C&R.  For the same reason, we also find AS 23.30.095(k) is irrelevant to our approval of the C&R.  We specifically find the employer did not commit constructive fraud concerning the SIME process in its response to the employee’s claim, or in negotiating the C&R.  We find no fraud on the Board. aHa  

The employee asserts the Board never made a finding that the settlement was in the employee’s best interest, thus violating the Alaska Supreme Court’s ruling in Kaiser.  In the Kaiser decision the Court noted that injured worker had pursued two claims: one for certain medical benefits, and one to set aside his C&R.  The injured worker first litigated his claim for medical benefits before the Board, but the Board decided the claimed medical benefits were barred by the C&R.  The employee appealed the Board’s decision, eventually to the Supreme Court, but never brought his claim to overturn the C&R to a hearing before the Board.  The Alaska Supreme Court remanded the employee’s case to the Board to decide the injured workers’ dispositive second claim: whether the C&R should be set aside.  The employee in the instant case apparently argues the Board panel violated dicta in footnote no.1 in Kaiser,
 because the Board never found the C&R in this employee’s best interest.  

We have two observations.  First, the employee’s assertion is inaccurate: The Board panel members signed the Order of Approval section of the February 14, 1995 C&R, which stated that the panel found the settlement appeared to be in the best interest of the employee, and conformed to the requirements of AS 23.30.012.
  Second, even if merit could be found in this argument, this is the fifth decision and order on this case, our final decision is on appeal to the Superior Court, and we have been remanded a specific issue by the Court.  We cannot give the employee yet another “bite of the apple,” and we decline to consider an issue outside the scope of the court’s remand.
  

The employee additionally argues we did not follow our regulations because we did not decide the court’s remanded issue in the way he argued we should characterize it.  In our controlling Prehearing Summary,
 we recorded the parties’ differing interpretation of the court’s remand, and allowed them to argue their interpretations in the hearing.  Although the parties are free to argue what the court meant, the burden of attempting to interpret and follow the court’s instructions in our decision falls on us,
 not the employee.  As noted above, we decline to attempt to rule on matters outside the scope of the remand.

The employee also contends that we did not decide whether we proceeded in the manner required by law regarding the C&R; that we did not decide whether we failed in our mandatory duty under AS 23.30.095(k); that we did not decide whether we violated the Alaska Supreme Court’s ruling in Dwight v. Humana Hospital, that we did not decide whether we lacked the authority to approve the C&R under AS 23.30.012 (apparently based on the employee’s assertion the terms of the C&R did not conform to the provisions of the Act).  In our April 23, 2004 decision, we found no basis for an SIME concerning actual issues in dispute at the time of the C&R  To the degree the employee is arguing about the interrelation of the approval of the C&R and the requirements of AS 23.30.095(k), the matter was addressed in our April 23, 2004 decision and we decline to reopen that issue.  If the employee is arguing the Board panel should have reviewed the record for differences of opinion between physicians concerning matters not in dispute, the argument betrays a misunderstanding of the role and authority of the Board to hear claims.
  If the argument is that the Board should have made findings concerning whether or not the employee was entitled by statute to the disputed benefits before approving the C&R, the argument is simply tautological.  The point of a compromise or settlement is to resolve disputes. If we have resolved the disputes, there would be no basis for compromise or settling.  The statutory requirement for the Board is to find whether a lump-sum settlement is in the employee’s best interest.
  At any rate, we decline to decide any aspects of this argument that lies outside the scope of the court’s remand concerning AS 23.30.095(k).

The employee also argues that the Board panel erred by not deciding whether the employee’s case was likely to involve permanent disability.  The employee is referring to a procedural provision in AS 23.30.012 giving us discretion to order an examination by a physician if the agreement involves or is likely to involve “permanent impairment.”
  We find the employee’s argument difficult to fathom.
  Because a discretionary examination under AS 23.30.012 is not an SIME under AS 23.30.095(k), we find this issue is outside the scope of the court’s remand and we decline to reconsider our April 23, 2004 decision on the basis of this argument. 

The employee again argues the employee had a fiduciary duty
 to him, which it breached.  We addressed this matter in our August 1, 2002 decision and order,
 and the argument is clearly outside the scope of the court’s remand.  We decline to reconsider this issue.

We find no basis on which to reconsider our April 23, 2004 decision on remand, we will deny the employee’s Petition to Reconsider.  Because we can find no fraud or duress in this case; because we can find no basis for an SIME in the disputes cited in the C&R; and because parties decided to forego adversarial procedures, such as an SIME, under the Alaska Workers’ Compensation Act, we can find no basis to overturn the C&R.  We will reaffirm our final decision and order, AWCB Decision No. 02-0099 (May 31, 2002), in which we denied the employee’s claim requesting us to set aside his C&R 

ORDER

1.
The employee’s Petition to Reconsider our decision on remand, AWCB Decision No. 04-0092 (April 23, 2004), is denied under AS 44.62.540. 

2.  
We affirm our final decision and order on the employee’s claim, AWCB Decision No. 02-0099 (May 31, 2002), in all respects.  The employee's claim, asking for an order setting aside his February 4, 1995 C&R, is denied and dismissed.  


Dated at Fairbanks, Alaska this 24th day of May, 2004.
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John Giuchici, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of KENNETH J. SEYBERT employee / petitioner; v. COMINCO ALASKA EXPLORATION, employer; ALASKA NATIONAL INSURANCE CO., insurer / respondents; Case No. 199207766; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of May, 2004.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk
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� Employee Seybert’s Petition for Reconsideration, dated May 4, 2004.


� ___ P.3d___ (Alaska 2004), Slip. Op. No. 48 (Alaska Supreme Court, March 19, 2004).





� In passing, we note that the parties’ C&R left open medical benefits under AS 23.30.095.  If there are currently actual medical disputes concerning medical benefits, the parties’ may request an SIME under AS 23.30.095(k).


� See, e.g., Olsen Logging v. Lawson, 856 P.2d 1155, 1158 (Alaska 1993).


� See Blanas v. Brower, 938 P.2d 1056, 1061-1063 (Alaska 1997).


� Id.


� Id.


� See, e.g., Id. at 1065, n.7;,Blanas v. Bower, 3AN-98-03377 CI (Alaska Superior Court, July 27, 1999) at 13, 14, and 23.


� ___ P.3d, Slip. Op. No. 48, at 2 n.1.


� We note that the Board panel members signed the Order of Approval section of the February 14, 1995 C&R, at p. 7.  The Order of Approval read that the panel found the settlement appeared to be in the best interest of the employee, and conformed to the requirements of AS 23.30.012.


� Vetter v. Wagner, 576 P.2d 979, 980-981 (Alaska 1978).


� Prehearing Conference Summary, November 24, 2003.


� Id.


� AS 23.30.005(f).


� AS 23.30.012.


� Id.


� If the examination is discretionary, it is not clear to us why a preliminary finding to serve as a basis for the discretionary action would be mandatory.  Additionally, given that the only ‘permanent disability” benefit provided in the Alaska Workers’ Compensation Act at the time of the employee’s injury  was permanent total disability (“PTD”), and given that the physician and rehabilitation specialist opinions in the record at the time of the C&R were consistent in recommending reemployment benefits and retraining to other work, which the employer was willingly providing, it is hard to see on what basis the Board panel could have found “permanent disability” at that time. 


� The employee cites a regulation of the Alaska Division of Insurance, a regulation outside our jurisdiction.  Because it is outside our jurisdiction, the parties have not argued this specific issue before us … nor would we have permitted the parties to engage in extended argument concerning this regulation.  While it may be literally true that “there is no dispute” about whether the employer violated the regulation pending before us, we find the assertion disingenuous.  If the employee truly believes there was a violation of this regulation, he could bring the matter to the proper forum.  We take administrative notice from investigating the State records that the employee has not brought this matter to the attention of the Division of Insurance.


� AWCB Decision No. 02-0169.
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