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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                              Juneau, Alaska 99802-5512

	MICHAEL L. MARTIN, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

SILVER BAY LOGGING, INC.,

                                                   Employer,

And

ALASKA TIMBER INSURANCE 

EXCHANGE,

                                                   Insurer, 

                                                            Defendants.
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)
	     SUPPLEMENTARY ORDER

     DECLARING DEFAULT

    AWCB Case No.  200120095
    AWCB Decision No.  04- 0126 

     Filed with AWCB Anchorage, Alaska 

     on May 25, 2004.



On September 23, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) issued AWCB Decision No. 03-0231, awarding the employer $18,514.17 in attorney’s fees and costs incurred in the successful prosecution of the employer’s AS 23.30.250(b) petition.  On October 24, 2003, the Board issued its Decision and Order on Reconsideration which, among other things, increased the amount owed to the employer for attorney’s fees to $23,961.50 and increased legal costs to $8,900.21.  The employee never paid this amount, nor did he obtain a stay from the Superior Court.


On January 22, 2004, the employer filed its petition, pursuant to AS 23.30.170, for a supplementary order declaring the amount awarded the employer in reimbursement in default.  The hearing was held on the written record on May 18, 2004.  The Employer filed its brief on April 15, 2004.  The employee filed his brief April 20, 2004.  The record closed  May 18, 2004.

ISSUE

Shall the Board grant a Supplemental Order of Default under AS 23.30.170?


SUMMARY OF THE EVIDENCE

The employee sustained an injury on September 29, 2001.
  Thereafter, he received temporary total disability benefits in the amount of $25,995.50.  He was found by the Board in its September 25, 2003 Final Decision and Order, AWCB Decision No. 03-0231 to have received these benefits while he was employed based upon his making false and misleading statements in violation of AS 23.30.250(b).  The Board found that the employer was entitled to reimbursement of $25,995.50, plus $15,234.00 in attorney’s fees and legal costs of $3,280.  The employee was ordered to make full reimbursement of these amounts.


On October 14, 2003, the Board reconsidered the September 25, 2003 order.
  The employer’s request for an increase in attorney’s fees and costs was granted.  The employee was ordered to pay the employer the increased total of attorney’s fees of $23,961.50 and increased total legal costs of $8,900.21.


The employee has made no payments in reimbursement.  On January 22, 2004, the employer filed a petition for a supplementary order declaring the amount awarded the employer in reimbursement in default.  


In his brief in connection with this proceeding, he described his efforts to work out a payment plan with the employer.  He also asserts that if he is required to pay the amount sought by the employer, it will force him into bankruptcy.
  He also claims interest on the $30,090.50 he has not received since the date of injury on September 29, 2001.
  On November 5, 2002, the employee was evaluated by Michael J. Battaglia, M.D. at the employer’s request.
  He found, among other things, that the employee had a 17 percent impairment of the whole person.
  This finding would entitle the employee to PPI in the amount of $30,090.00.
  However, the employer controverted all benefits on November 21, 2002 based upon allegations that the employee had been working for wages while receiving TTD.


The employer offered evidence through its correspondence of October 29, 2003 in which it proposed signing a promissory note which would allow the employee to pay off  the attorney’s fees and costs at the rate of $500.00 per month beginning December 1, 2003.
  The employee countered with an offer of $75.00 per month which was rejected by the employer.
  In its reply brief, the employer maintains that the employee remains in default despite the parties’ negotiations, it withdraws any claim for interest on the amount in question  and requests that the Board issue a supplementary order declaring the employee to be in default in the amount of $32,861.71.
  The employee has not sought appeal to Superior Court or any stay of the employer’s collection efforts.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Workers’ Compensation Act provides a mechanism for cases where default occurs.  AS 23.30.170 states:

(a) In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.

(b) If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  This supplementary order is final.  The court shall, upon filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of defaulted payments.

(c) Review of the judgment may be had as in a civil action for damages.  Final proceedings to execute the judgment may be had by writ of execution.  The court shall modify the judgment to conform to a later compensation order upon presentation of the certified copy of it to the court.

AS 23.30.250(b) states, in part:

(b)  If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shgall also order that person to pay all reasonable costs and attorney’s fees incurred by the employer and the employer’s carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).

The Board found that the employee obtained compensation by knowingly making a false or misleading statement or representation for the purpose of obtaining benefits. The Board has ordered that person make full reimbursement of the cost of all benefits obtained.  As applied in the instant case, the Board ordered the employee to make full reimbursement of the costs of the TTD benefits obtained.


The Board also ordered the employee to pay $32,861.71 in attorney’s fees and costs to the employer October 24, 2003.
  The employee has not paid this within 30 days, nor has the employee received a stay from the Superior Court.   The Board finds the employer applied for a default order within one year after the default. 


Under AS 23.30.170, the Board is required to issue a supplementary order declaring the amount of the default.  The Board finds the employee is in default of fees and other costs of $32,861.71. The employee has not sought appeal or an order staying the employer’s collection action. The Board hereby enters a default order for that amount.


ORDER

The employee is in default of $32,861.71.  The Board hereby enters a default order for that amount.



Dated at Anchorage, Alaska this 25th day of May, 2004.





ALASKA WORKERS' COMPENSATION BOARD







_______________________________                                






            Rosemary Foster, Designated Chair







_______________________________                                






            James N.  Rhodes, Member

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order Declaring Default in the matter of MICHAEL L. MARTIN, Employee / Applicant, v. SILVER BAY LOGGING, INC., Employer / Defendant and ALASKA TIMBER INSURANCE EXCHANGE, Insurer/ Defendant,  Case No. 200120095; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of May, 2004.

                             
_________________________________

                  
                   
                                   Shirley DeBose, Clerk
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