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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	WILLIAM J. PROVO, 

                                                  Employee, 

MICHAEL J. JENSEN,

                                                  Attorney,

                                                           Petitioners,

                                                   v. 

JANSSEN CONTRACTING COMPANY, INC,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                            Respondents.
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)
	        FINAL

          DECISION AND ORDER

        AWCB Case No.  200102519
        AWCB Decision No.  04-0131

         Filed with AWCB Anchorage, Alaska

         on June 8,  2004


On May 19, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board  (“Board”) heard the employee’s counsel’s argument that the employee’s penalty on attorney’s fees should be paid to the attorney and not the employee.  The employee’s counsel, Michael J. Jensen, with the approval of his client, sought to receive the proceeds of a statutory penalty incurred by the employer for the late payment of the employee’s attorney’s fee.    The employer, through its counsel Robin Gabbert, did not appear but presented a statement of position.  The record was closed the record at the conclusion of the hearing.  The Board proceeded as a two-member panel, which constitutes a quorum.  AS 23.30.005(f).


ISSUE
          Shall the Board approve payment of the penalty on late paid attorney fees to the employee’s counsel?


SUMMARY OF THE EVIDENCE

In its March 19, 2004 decision on the merits of the employee’s claim for benefits,  the Board awarded the employee benefits, including payment of attorney’s fees, paralegal fees and legal costs.  The payment of  $22,248.00 in attorney’s fee was ordered along with $5,835.00 in paralegal fees as well as $3,110.15 in legal costs.


Payment was due on April 2, 2004 but payment was not made until April 5, 2004.  The employer did not obtain a stay of its payment obligation.  The parties subsequently submitted a stipulation providing that a penalty would be paid on the late paid attorney’s fees and that it would be paid to the employee’s counsel, Michael Jensen, with the employee’s consent.  The Board did not approve the stipulation because of concern over the issue of whether penalties on late paid attorney’s fees should be paid to the employee or the employee’s counsel.  The matter was set for prehearing conference. A hearing before the Board was held to allow for oral argument on the issue on May 19, 2004.


Counsel for the employee urges the Board to follow the precedents which allow payment of penalties on late paid attorney’s fees to counsel as opposed to the employee.  In the first of the cases it cites, the Erickson case,
 the Board approved payment of a penalty on late paid attorney’s fees to the employee’s counsel.


The Board then issued two more decisions which found that the penalty should be paid to the employee rather than the employee’s counsel.  These decisions analogize the award of the attorney’s fees penalties with penalties for late-paid medical benefits.  The first of these decisions, Brown v. Gamble Construction,
 dealt with a situation analogous to the instant case, where there was an award of attorney’s fees which was not paid timely and thus subject to a penalty under AS 23.30.155(f) which states “if any installment of compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it.”  The parties filed a stipulation for Board approval in an attempt to deal with the penalty issue.  The stipulation was rejected by the Board.  The Board went on to reject the Erickson case as a precedent saying that the issue in that case was not who the penalty should go to but whether the penalty should be paid at all.
  The Board in Brown went on to reject the stipulation based on its analogy to payment of penalties on late paid medical benefits to the employee. 
   The Board found there is little difference between a penalty derived from a late payment to a medical provider and a penalty derived from a late payment to an attorney.    


The Brown decision was appealed.  On April 10, 2002, the Superior Court for the Third Judicial District issued its “Amended Order on Remand” reversing the Board’s order in Brown.  It stated 

Attorney fees are distinguishable from medical benefits for purposes of penalty provisions of AS 23.30.155.  Attorney’s fees are add on compensation and therefore the penalty for late payment of previously awarded fees should be made to claimant’s counsel.

The Board was ordered to approve the stipulation dealing with disposition of the penalty on attorney’s fees.


The second Board decision to address the issue of disposition of penalties on attorney’s fees and to award them to the employee was Jan Hanson v. Wal Mart.
 This case also involved a request that the Board approve a stipulation dealing with the penalties associated with late payment of the employee’s attorney’s fees.  The Hanson decision cited the Brown order and noted that both decisions relied in part on the Alaska Supreme Court’s decision in Childs v. Copper Valley Electric Association.
  


The Hanson order described the rationale for payment of penalties on late-paid to employees.  According to Hanson, in Childs, the Alaska Supreme Court stated its interpretation of the term “compensation” served important public policy goals as the penalty provision creates an incentive for the insurance carrier to timely pay an employee the compensation due.  Otherwise, a carrier could make promises to pay medical benefits and then breach them at will.  The Court went on to find Mr. Child’s was entitled to interest and a 20 percent penalty on medical expenses the employer volunteered to pay but did not.  Although the question of who receives the actual penalty payment was not the issue in Childs, subsequent Board decisions have relied on this language in Childs and awarded penalties for late-paid medical benefits to employees.  None of these Board decisions have been challenged or reversed.


The Hanson decision then went on to note that the finding that the attorney’s fees are “add on” compensation appeared to be contrary to the Alaska Supreme Court’s decision in Croft v. Pan Alaska Trucking, Inc.
 In Croft, the issue was whether an employer is entitled to reimbursement for attorney’s fees paid to the employee’s attorney during pendency of a workers’ compensation appeal which ultimately was resolved in the employer’s favor.  The Hanson decision analyzed the problem as follows:

The Court held the Alaska Workers’ Compensation Act does not permit an employer to recoup payments made to claimants or their attorneys, except by withholding future payments of compensation under AS 23.30.155(j).  Prior to making this determination, the Court specifically heard argument that attorney’s fees are additional, or “add on,” compensation.  The employer’s attorney had argued attorney’s fees do not fall within the definition of “compensation” because they are payable either “in addition to the compensation awarded,” or “out of the compensation awarded.”  The Court did not agree that attorney’s fees are a form of add on compensation, and expressly found the term “compensation” in AS 23.30.155(j) includes attorney’s fees.  The Court reasoned as follows:

…“Compensation” is defined in the Act as “the money allowance payable to an employee or the dependents of the employee as provided for in this chapter, and includes the funeral benefits provided for in this chapter.”  AS 23.30.265(8).   Alaska Statute 23.30.045(a) provides in part: “An employer is liable for and shall secure the payment to employees of the compensation payable under … [AS] 23.30.145….”  Alaska Statute 23.30.145 is the attorney’s fees provision in the Act, thus it follows that attorney’s fees are compensation in the context of employer liability…. (emphasis added)

Croft, 820 P.2d at 1068. 

 
Due to the fact the Court in Childs found “compensation” to include medical benefits, and the Court in Croft, found attorney’s fees to also be “compensation,” the Board’s determination in Brown that attorney’s fees are analogous to medical benefits was correct. The fact that AS 23.30.265(8) defines “compensation” as “the money allowance payable to an employee…” (emphasis added), further supports the conclusion that penalties on late paid compensation should be paid to the employee.  In fact, if attorney fees were anything other than “compensation” as defined by Croft, no penalty would result under the unambiguous language of AS 23.30.155(f).


The employee’s attorney in the present case argues there is no harm to an employee if her attorney’s fee is not paid on time as there could be if a physician’s fee is not paid on time.  He distinguishes a late payment to a medical provider from a late payment to an attorney by claiming if a fee is not timely paid to a medical provider, the employee may be denied treatment. Additionally, he argues an employee’s attorney is the only party prejudiced by a late payment because he is not paid any fees until after the employee has received his award, and, attorneys are not made whole by the time value of money because the attorney may have rendered his services years before he actually receive his fees.  We are not convinced by these arguments.


AS 23.30.095(l) and (m) provides that an employee’s bills for medical treatment shall be paid within 30 days after the date they are received by the employer.  Whereas, pursuant to AS 23.30.145(a), attorney’s fees are not paid until they are approved by the Board. This is consistent with the fact that a medical provider expects payment for his services to be made without delay, while an employee’s attorney in Workers’ Compensation cases expects to be paid on a contingency basis, if at all, at the conclusion of the employee’s case.  Additionally, the Alaska Workers’ Compensation Act gives discretion to award a very generous legal rate.  This discretion was provided to account for the contingent nature of recovery in Workers’ Compensation cases.  Wien Air Alaska v. Arant, 592 P.2d 366 (Alaska 1979). 


The Board in Brown found there was little difference between a penalty derived from a late payment to a medical provider, and a penalty derived from a late payment to an attorney.  The Hanson decision agreed with the Brown decision.  It pointed out that a stipulation was not the proper form for submission of an agreement to pay a penalty to the employee’s attorney because under 8 AAC 45.050(f)(3), it should be submitted in the form of an agreed settlement which conforms to AS 23.30.012 and 8 AAC 45.160.  The Hanson decision also raised questions as to whether such a stipulation or agreement is really in the best interest of the employee.


Once again, the question of disposition of penalties on attorney’s fees was appealed to Superior Court.  In its Memorandum of Decision issued April 24, 2003, Superior Court Judge Donald Hopwood reversed the Hanson decision and found that the Board should order the penalties on late-paid attorney’s fees to be paid to the employee’s attorney.
  The Court held, among other things, that the policy considerations concerning medical benefits and attorney’s fees are different.  It noted that the Alaska Workers’ Compensation Act seeks to insure that attorney’s fees awards in compensation cases are sufficient to compensate counsel for work performed, so that workers will not have difficulty finding counsel willing to argue their claims.
  The Court observed that “By the time the attorney receives his or her fees the injured employee has received the full benefit of the attorney’s services and is not at risk of harm from late payment of attorney’s fees.”
  The Court went on to assert that the employee had already received benefits in the Hanson case and the employee’s attorney was the only one harmed by late payment of attorney’s fees so the employee’s attorney was the proper payee of the penalty for untimely payment of the attorney’s fees award.


The employee’s counsel in the instant case cites all of these cases in its brief and asserts that attorney’s fees are not analogous to medical benefits for purposes of payment of penalties.
  Employee’s counsel maintains that medical benefits, unlike the claimant’s attorney services, are not contingent on success.  The employee’s counsel urges the Board to follow the Erickson precedent and the Superior Court decisions in Brown and Hanson and award the penalty on late paid attorney fees in this case to the employee’s counsel.


The employer filed its written statement of position on May 12, 2004.
  It noted the split in authority between the Board and the Superior Court as to who should receive a penalty in these circumstances and took no position regarding who should receive the penalty.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In this case, the employer did not timely pay attorney’s fees to the employee’s attorney and a penalty was imposed pursuant to AS 23.30.155(f), which states “if any installment of compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it.”  There was no stay in effect which would have impacted the employer’s duty under the statute.


The parties have submitted a stipulation to address disposition of the penalty of late- paid attorney’s fees.  The Board has carefully reviewed the evidence and argument submitted by the parties as well as the prior decisions, particularly in the Brown and Hansen
cases.  While we may agree with the rationale advanced by the Board in the Brown and Hanson decisions, we are faced with Superior Courts orders which have reversed and remanded both cases.  Under these circumstances, we will defer to the precedent established by the Superior Court decisions and sign the stipulation awarding the penalty on attorney’s fees to the employee’s counsel.


ORDER

The Board approves the stipulation that the late paid attorney’s fee and legal costs penalty will be paid to the employee’s counsel with the consent of the employee.


Dated at Anchorage, Alaska this  8th  day of  June,  2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rosemary Foster, Designated Chair







____________________________                                






S. T. Hagedorn, Member

          If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

          If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WILLIAM J. PROVO, employee, MICHAEL J. JENSEN, attorney,  petitioners, v. JANSSEN CONTRACTING COMPANY, INC, employer, and ALASKA NATIONAL INSURANCE COMPANY, insurer / responde

nts; Case No. 200102519; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th  day of  June,  2004.

                             

   _________________________________

      




                      Robin Burns, Clerk
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