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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	ROBERT W. GILL,  

                                                  Employee, 

                                                            Applicant,

                                                   v. 

JIM'S EQUIPMENT REPAIR,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                            Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200402685
      AWCB Decision No.  04-0132

       Filed with AWCB Anchorage, Alaska 

       on June 10, 2004


On May 26, 2004, the employer filed a stipulation of eligibility for reemployment benefits executed by the parties with the Alaska Worker’s Compensation Board (“Board”).  The employee represented himself.  The employer and its insurer were represented  by Theresa Hennemann, attorney at law.  The Board closed the record on June 2, 2004 when it met to consider the stipulation on the written record. 


ISSUE

Should the Board approve the parties’ stipulation finding the employee eligible for reemployment benefits under the Alaska Workers’ Compensation Act pursuant to AS 23.30.041?


SUMMARY OF THE EVIDENCE

On May 25, 2004, the parties submitted for the Board’s consideration a stipulation which would allow the employee to be considered eligible for reemployment benefits on an expedited basis.  The following is a summary of the factual basis for the proposed stipulation.


On February 23, 2004, the employee broke his right leg and injured his right hip when he slipped on a ladder and fell at work.  The employee worked for the employer as a heavy equipment mechanic for the three years prior to his injury.  As a result of the fall, the employee’s injuries were sufficiently serious to leave no doubt that the employee would need to be retrained for a different line of work.  


The employee’s treating physician, Jeffrey Moore, M.D., reviewed various job descriptions for jobs the employee had held and predicted that he would not be able to return to work as a heavy equipment mechanic or to work the employee had previously performed in the ten years prior to his injury.




Dr. Moore also predicted the employee would incur a ratable impairment as a result of his hip and leg injuries.  As the employee’s condition is not yet stable, he has not been rated.  However, the parties are in agreement that there will be a rating given the serious nature of the employee’s injuries.


The employee has been exploring other work options and was informed by the employer that it needs a billing clerk during the summer season.   The employer also anticipates the need to hire a safety director and estimator in the future.
  The employer has expressed a willingness to employ the employee as a billing clerk and to provide on-the-job training and additional schooling in the form of computer training to the employee for this position.  After the employee works as a billing clerk during the immediate summer season, the employer has expressed an interest in providing on-the-job training and schooling to the employee for work as a safety director and/or estimator.
  The employee is interested in pursuing work with this employer and understands that his right to retraining would not be limited to options with this employer.  The employer has an immediate need for a billing clerk.  The parties are concerned that by the time an eligibility evaluation could be accomplished, the employer may be required to hire someone else for the billing clerk position.


The parties stipulate that at the time of the injury and during the ten years prior to the injury, the employee performed heavy-duty mechanic work or other heavy labor.  They also stipulate that the employee’s right leg and hip injuries prevent him from being able to return to heavy duty work.  They stipulate that his attending physician anticipates that there will be a ratable permanent impairment.  They stipulate that the employer does not currently  have a position that the employee currently has the skills to perform. They also stipulate that the employer is interested in providing on-the-job training and other training to allow the employee to return to work in a modified position.  They stipulate that the employee has not previously been rehabilitated in connection with a former workers’ compensation claim and that he meets the eligibility criteria for reemployment benefits under AS 23.30.041(e).  They also stipulate that the employee is not disqualified from reemployment benefits under AS 23.30.041(f).


The parties further stipulate that the employee may select a rehabilitation specialist within 10 days from the date of Board approval of the stipulation to assist him in development of a reemployment plan pursuant to AS 23.30.041(h).  A copy of the approved list of rehabilitation specialists obtained from the Reemployment Benefits Administrator (RBA) is provided to the employee as part of the stipulation.  The employee understands that while pursuing retraining with the employer, he is free to explore other retraining options with the rehabilitation specialist selected from the list.  The employee agrees to notify the RBA and the insurer of his rehabilitation specialist selection in writing and will mail this notification within ten days of the Board’s approval of the stipulation.  Thereafter, the employee will begin working with the rehabilitation specialist of his choice and the insurer will pay the costs associated with reemployment services.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

The Board’s regulations at 8 AAC 45.050(f) provide, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms … 

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .


In accord with 8 AAC 45.050(f)(1), the parties have filed a written stipulation of fact signed by all parties, requesting approval of the stipulation.  The parties are seeking to expedite the employee’s placement into an on-the-job training program which will allow him to work as a billing clerk during the employer’s summer season.  The employee is not waiving any future benefits.  The provisions of AS 23.30.012 do not apply, and a compromise and release (C&R) agreement is not necessary.   Accordingly, the Board considers this stipulation of the parties under 8 AAC 45.050(f).  


Based on the written Stipulation and the Board’s independent review of the documentary record, the Board exercises its discretion to issue an order in accord with 8 AAC 45.050(f)(1), concerning the stipulated benefit.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
    

II.
ELIGIBILITY FOR REEMPLOYMENT BENEFITS
          AS 23.30.041 provides, in part:

 (e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational  Titles" for:


(1)
the employee's job at the time of injury; or


(2)
other jobs that exist in the labor market that the 

employee has held or received training for within ten 
years before the injury . . . .

(f) An employee is not eligible for reemployment benefits if . . .


(1)
the employer offers employment within the employee’s predicted post-injury physical capacities . . . 


(2)
the employee has been previously rehabilitated in a former workers’ compensation claim . . .; or


(3)     at the time of medical stability no permanent impairment is identified or expected.


            The parties request that the Board issue an order finding the employee eligible for reemployment benefits. The RBA has limited, statutory powers.
  AS 23.30.041(c)&(d) contain mandatory language that the RBA "shall" refer the employee for an evaluation with a rehabilitation specialist.  The RBA appears to have no discretion under the statute to abandon that procedure.
   Nevertheless, AS 23.30.041(d) provides the Alaska Workers’ Compensation Board a right to review RBA eligibility determinations.  In the instant case, the employee brought this matter before us with a stipulation between the parties which would bypass the reemployment benefits eligibility process set out in AS 23.30.041.

           The Board has interpreted the review provision of AS 23.30.041(d) to apply to all aspects of the reemployment process.  The parties have submitted a stipulation of fact to the Board, addressing the specific criteria listed in AS 23.30.041(e)&(f), and requesting approval of the stipulation of eligibility on an expedited basis.  However, the Board finds that approving this stipulation would have the effect of circumventing the RBA eligibility process set out in AS 23.30.041.  For this reason, we will reject the stipulation and remand the matter of the employee’s eligibility to the Reemployment Benefits Administrator for consideration pursuant to AS 23.30.041.


The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's benefits.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed disability benefit and employment.
  The Alaska Supreme Court held in Meek v. Unocal Corp., "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Board finds that the employee’s eligibility for reemployment benefits upon remand is subject to the presumption analysis.
  

III.
REFERRAL TO THE RBA FOR REEMPLOYMENT BENEFIT PLAN
AS 23.30.041(g) provides, in part:

Within 15 days after the employee receives the administrator’s notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee’s selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan. . . . 

8 AAC 45.530(c) provides, in part:

If the administrator determines the employer is eligible for reemployment benefits, the administrator’s notice must

(1)
state that the employee shall select a rehabilitation specialist within 10 days after the employee receives the notice;

(2)
be accompanied by a copy of the administrator’s list of rehabilitation specialists . . .

The Board also finds that the stipulation attempts to circumvent the requirements of 8 AAC 45.530(c) which provides that the administrator’s notice to the employee states that the employee shall select a rehabilitation specialist within 10 days after the employee receives the notice.  While the Board appreciates the parties’ wish to address the employee’s eligibility on an expedited basis, the Board will not approve a stipulation which conflicts with the Act’s statutory and regulatory scheme for provision of reemployment benefits.


ORDER
1. The proposed Stipulation is rejected.

2. The matter of the employee’s eligibility is remanded to the RBA for consideration on an expedited basis.


Dated at Anchorage, Alaska this  10th day of  June, 2004.
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Rosemary Foster, Designated Chair
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Board Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ROBERT W. GILL, employee / applicant v. JIM'S EQUIPMENT REPAIR, employer, and ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No. 200402685; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of June, 2004.

                             
_________________________________

                                                                                     Shirely DeBose , Clerk
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