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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOE R. MALONE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

MATHIAS CONSTRUCTION,

                                                  Employer,

                                                   and 

UMIALIK INSURANCE CO,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200220211
        AWCB Decision No.  04-0136

         Filed with AWCB Anchorage, Alaska

         on  June 15,  2004



On April 29, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board heard the request of the employee for additional permanent partial impairment (PPI), for reemployment benefits, for temporary total disability (TTD) benefits from October 3, 2003 through December 16, 2003 and for home therapy equipment.  The employee appeared pro se. The employer was represented by Susan Hildreth, adjuster for Umialik Insurance.  The record was held open to May 21, 2004 for the employer to submit additional information from Dr. Mulholland, for additional information from the employee regarding his home therapy equipment request and for comments from the parties regarding the issues in this docket.  Thereafter, upon receipt of the documents, the record closed.


ISSUES
1. Is the employee entitled to additional PPI?

2. Should the matter of the employee’s eligibility be remanded to the RBA for consideration in light of new information?

3. Is the employee entitled to TTD from October 3, 2003 through December 12, 2003?

4. Is the employee entitled to home therapy equipment?

5. Is the employee entitled to interest on late-paid benefits?

6.   Is the employee entitled to a Second Independent Medical Examination (SIME)?


SUMMARY OF THE EVIDENCE
             The employee worked for the employer, a construction company, as a framer.  On October 22, 2002, the employee was injured when he and several other employees were attempting to raise a wall.  One of the employees lost his grip on the wall and approximately 2,000 pounds of wood fell on the employee.  The employee suffered a 38 percent crush of his T 11 vertebra as well as injuries to the vertebral discs located at L4-L5 and L5-S1.
 

              The employer accepted the claim and began paying TTD benefits effective October 27, 2002.  $12,951.06 in TTD was paid to the employee through October 3, 2003.

              On October 28, 2002, the employee was seen by Edward L. Barber, D.C. for a clinical evaluation.  He was diagnosed with “847.1 Sprain/Strain-Thoracic Region, Moderately acute.”
  The following day, he was seen again by Dr. Barber.  He concluded that the employee exhibited “joint dysfunction…detected with tender deep paraspinal musculatures located in the left and right lower cervical area that radiates.”  Dr. Barber’s assessment was:

               …Mr. Malone is suffering from thoracic sprain/strain with subluxation complex, cervical kyphosis, cervical lumbar sprain with subluxation complex, thoracic disc degeneration, thoracic pain, and lumbar sprain/strain with subluxation   complex.

              On October 30, 2002, the employee was again seen by Dr. Barber.  The employee complained that his primary complaint was a constant dull pain of a severe degree in the right lower back and middle back.  However, he felt the pain was getting better and Dr. Barber agreed.

           On November 1, 2002, the employee was seen by John J. McCormick, M.D., for a whole body bone scan.  It showed increased tracer activity which was consistent with the employee’s recent injury.
  The employee received chiropractic adjustments from David J. Mulholland, D.C., on the following dates:  10/31/02; 11/01/02; 11/04/02; 11/05/02; 11/06/02; 11/07/02; 11/08/02; 11/12/02; 11/13/02; 11/15/02; 11/20/02; 11/22/02; 11/25/02; 11/27/02; 12/02/02; 12/04/02; 12/06/02; 12/09;02; 12/11/02; 12/13/02.


           The employee received a disability note from Dr. Mulholland which stated, in part: “Incompletely recovered from a lumbar compression fracture and sprain/strain.”   The effective date was continuing from October 31, 2002 through January 2003.

            The employee saw Dr. Mulholland for chiropractic adjustment on the following dates:  12/16/02; 12/18/02; 12/20/02; 12/23/02; 12/26/02; 12/27/02; 12/30/02; 1/02/03; 1/06/03; 1/08.03.

             On  January 16, 2003, the employee underwent another bone scan which showed his T11 fracture resolving.
  On March 6, 2003, the employee was seen by physical therapist Pamela Shields who recommended continued physical therapy and a home exercise program.

              The employee continued to see Dr. Mulholland .  He underwent adjustments on the following dates:  1/10/03; 1/13/03; 1/15/03; 1/17/03; 1/21/03; 1/22/03; 1/24/03; 1/29/03; 2/04/03; 2/7/03; 2/10/03; 2/14/03; 2/17/03; 2/21/03; 2/25/03; 2/27/03; 3/03/03; 3/11/03; 3/14/03. 

              On March 14, 2003, the employee was seen by Bradley K. Cruz, M.D., for diagnostic imaging.  The wedge compression fracture of T11 was unchanged.  No other fractures were seen.  There was minimal scoliosis concave on the right side of the lumbar spine.  There was no significant spondylosis.  Bone density appeared to be within normal range.  The impression was “thus far stable wedge compression fracture of T11 with about one third loss of height anteriorly and normal appearing posterior margin.”

               On March 14, 2003, Scott Fechtel, M.D., saw the employee at the request of the employer.  He wrote a note to the adjuster on March 14, 2003 regarding the employee’s condition.  He stated:

Mr. Malone suffered axial compression of the thoracolumbar spine leading                                                                                                to compression fracture of the T11.  Mr. Malone does not yet fit the statutory               definition of medical stability.  I anticipate it will take another three months to reach that level.  Mr. Malone will suffer a permanent partial impairment as a result of his compression fracture.  That should be best addressed when he attains a stationary status.

Dr. Fechtel also commented on the employee’s radiographs saying:

The radiographs that were requested today to complete the medical arrived for review.  These lateral dorsolumbar films clearly document a 25% anterior compression fracture of the T11 vertebra wedge-shaped.  There does not appear to be retro extrusion.  Indeed, the posterior aspect of appears to be stable and of normal height.

            On March 20, 2003, the employee’s condition was reviewed by his physical therapist, Pamela Shields, who recommended that the employee continue working on his long term goals and utilize home exercise as part of the physical therapy program.
  On April 24, 2003, his physical therapist recommended that the employee continue with his current rehabilitation plan.

            The employee was seen by Dr. Mulholland for chiropractic adjustment on the following dates:  3/24/03; 3/26/03; 4/1/03; 4/3/03; 4/10/03; 4/14/03; 4/17/03; 4/23/03.

            On July 7, 2003, Dr. Mulholland wrote to the adjuster regarding the employee’s prognosis:

             As you know, he suffered an approximate 25% compression fracture of T11 as a result of this work-related injury.  He has done well with conservative care, and
   at this point the only thing left to complete is his physical therapy program.  I’m assuming this will include work hardening…but it does look as though he will  be unable to return to the job capacity of a carpenter.  At the conclusion of his physical therapy program, I will request a physical capacities evaluation so that we can more clearly assess his residual capacities.

             On August 14, 2003, the employee was again seen by his physical therapist.  His functional tests revealed that he could lift 45 pounds from the floor to his waist, horizontally carry 55 pounds and carry 25 pounds in a backpack during aerobic activity.  Physical therapy was to continue one more month with discussion of discharge at that time with the patient continuing with his independent gym program.


             The employee saw Dr. Mulholland for chiropractic adjustments on the following dates:  4/24/03; 4/28/03; 5/5/03; 5/12/03; 5/21/03; 5/30/03; 6/5/03; 5/16/03; 5/18/03; 5/25/03; 5/30/03; 7/02/03; 7/7/03; 7/9/03; 7/14/03; 7/23/03; 7/29/03; 8/5/03; 8/12/03; 

8/18/03; 9/4/03; 9/8/03; 9/9/03; 9/10/03; 9/23/03; 9/30/03.

             On October 3, 2003, Dr. Fechtel again evaluated the employee at the request of the employer.  He wrote to the adjuster as follows:

              Treatment has been reasonable, necessary and appropriate.  Current treatment is appropriate; that is, tapering his chiropractic treatment and continuing his home exercise.   …Mr. Malone now fits the definition of the Alaska Workers’ Compensation statute for medical stability.  With regard to AMA Guides  Fifth Edition, Table 15-7, page 404, a 30 %  compression fracture in the thoracic region results in a 3% impairment of the whole person.

            On October 16, 2003, the employee was evaluated by Jean McCarthy, a physical therapist at Sound Health.  She performed a functional assessment.
  

            On October 20, 2003, Dr. Mulholland wrote a note indicating that the employee 

would not be able to go back to work as a carpenter.

            On November 20, 2003, the employee was seen by David Shea, M.D. for an MRI 

of the lumbosacral spine.  His impression was: 

            1.  Old compression fracture of T11 with no acute changes seen.

2. Early disc degenerative changes at L4-5 and L5-S1 without significant spinal

stenosis or nerve root involvement.

On December 16, 2003, Dr. Mulholland performed an impairment rating of the employee’s 38% compression fracture at T11.  He reviewed the employee’s treatment history.  He then based his impairment rating on DRE Thoracic Spine Category III, 15%-18% impairment of the whole person based on a thoracic compression fracture of 25% to 50% of one vertebral body (38% in his case.) 
  On December 28, 2003, Dr. Mulholland issued an “Impairment Rating Addendum” for the employee.
   He noted that he had reviewed the rating performed by Dr. Fechtel and believed that it had been performed incorrectly. He based his view on reliance by Dr. Fechtel on the range of motion model in application of the American Medical Association Guides to the Evaluation of Permanent Impairment (Fifth Edition).  Rather than the 3 % found by Dr. Fechtel, Dr. Mulholland uses the diagnostically related estimates or DRE method to arrive at an 18 percent whole person impairment.  Dr. Mulholland also noted that the employee’s physical condition would continue to improve.  He cited the employee’s need for home therapy equipment so that he can pursue his prescribed therapy at home.  Dr. Mulholland also indicated that the employee would benefit from visits by his physical therapist to modify his home treatment program to take into account his process.  He also recommended periodic chiropractic adjustments to taper off as his condition improved.  Finally, Dr. Mulholland expected the employee to be transitioned into a new career of his choosing.  

The employee requested reemployment benefits.
  On January 6, 2004, the  rehabilitation specialist assigned to the employee’s case, Judy Weglinski, issued her eligibility evaluation report.  She found the employee could not return to work as a rough carpenter.
  She further found that the employee had been at several types of employment in the past ten years including sales clerk/sales, cook, survey worker, waiter, dining room attendant and kitchen helper and that he met the SVP
 for all of these jobs.  However, his doctor disapproved return to all these jobs except survey worker.  The specialist also found that these jobs exist in the labor market and are available.  On this basis, the employee was determined to be not eligible reemployment benefits.

On January 7, 2004, Dr. Mulholland signed a release to modified work note for the employee indicating the employee could return to work effective December 16, 2003 with restrictions including light duty in conformance with his PCE limitations.


On January 13, 2004, the employee’s physical therapist prepared a home exercise equipment list.  The purpose was to provide a method of maintaining strength, endurance and core stability necessary to minimize pain and maximize functional abilities after sustaining a T11 compression fracture.  She noted “Joe has already completed a physical therapy program and is familiar with the correct and safe use of the following equipment.  Continuing a regular exercise program four days a week would help to limit the employee’s symptoms.  She recommended:

            Stationary bike               

            75 cm and 65 cm theraballs

            Dumbells – 10# to 25# increments

            Adjustable weight bench with straight bar/chest press

            Free weights for straight bar – 2x5#, 4x10#, 4x25#

            Combination leg extension/curl machine

The need for home exercise equipment was endorsed by Ms. Shields and Dr. Mulholland.

            On January 17, 2004, Morley Slutsky, M.D., reviewed the PPI ratings provided by Dr. Fechtel and Dr. Mulholland at the employer’s request.
  Dr. Slutsky opined that, based on his review of the employee’s record, the employee had a whole person impairment of 16%.  He found that the proper rating method was the DRE model under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th edition.  Dr. Slutsky is an expert in impairment issues.
  

           On January 22, 2004, the Reemployment Benefits Administrator (RBA) Designee found the employee ineligible for reemployment benefits based on Dr. Mulholland’s prediction that the employee could perform the work of a survey worker which was a job he had held during the ten years prior to his injury.

           On February 3, 2004, the employee filed a claim, seeking an additional PPI amount of one percent and to appeal of the RBA decision.
  On February 17, 2004, the RBA reconsidered the denial and again determined that the employee was not eligible for reemployment benefits.  The reason was stated as follows:

            The evaluating rehabilitation specialist’s recommendation and report received in this office on 1/12/04.  The specific vocational preparation level for this job per the 1993 Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles is 2 and that is defined as “anything beyond short demonstration up to including 1 month.”  Based on this information, you are found not eligible.

            On February 23, 2004, the employee filed a letter with the Board appealing the  denial of benefits on reconsideration.  Specifically, he maintained that there is no demand for jobs with an svp of 1 or 2 as there is not a demand in the job market for the unskilled.  In  addition, the employee maintained his job title was as a rough carpenter which has a svp level of 7.  If this were the case, the employee maintains he would be entitled to rehabilitation.
  The employee filed another claim on February 23, 2004 seeking “rehabilitation help and 17 % PPI.”

             On March 16, 2004, Dr. Mulholland stated “On further review, I believe that Mr. Joe Malone will not be able to perform the duties of a survey workers due to his restricted physical capacities.”
 

             The employee seeks additional PPI beyond the 16 percent he has received,
 reemployment benefits based on Dr. Mulholland’s statement and home therapy equipment to assist in his rehabilitation.  He also disputes the determination that he is not eligible for reemployment benefits.  He asserts that he does not meet the svp for survey worker as he only performed this work for 12 days in July 2000.  He also cites Dr. Mulholland’s March 16, 2004 statement that the employee will not be able to perform the duties of a survey  worker due to his restricted physical capacities.  The employee also seeks additional TTD stating that the date of medical stability should not be October 3, 2003 as found by Dr. Fechtel but December 16, 2003 when he was given a 16 percent PPI rating and determined to be medically stable by Dr. Mulholland.

             At the hearing, the employee sought a determination of whether he was a laborer or framer for purposes of evaluating his eligibility for reemployment benefits.  He maintained he was a framer and the employer claimed he was hired as a laborer.    He has also requested an SIME.  He also claims that a person with a 38% compression fracture should receive 17% PPI rather than 16%.  The employer submitted a memo to the parties two days after the hearing stating that Dr. Slutsky indicated that if the employee’s compression fracture was 38% rather than 30%, the employee would be eligible for 17% PPI and that the employer would pay this additional amount to the employee.
  In addition, the claims representative submitted another letter concerning Dr. Mulholland’s opinion as to whether the employee could perform survey work.  When it was clarified that the survey worker position was in fact telephone survey work,
 Dr. Mulholland indicated that the employee could perform this type of work.  Dr. Mulholland’s concurrence with this assessment was dated May 7, 2004.

             The employer submitted a description from the employer of a laborer’s job.
  The employer also indicated that because of the employee’s $9.00 per hour wage level and because he had worked for the employer for only two and a half months, he could not be considered as fitting any other job description than that of a laborer.  This information was submitted in response to the employee’s claim that he was a framer and not a laborer at the time of injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  APPLICABLE LAW

The insured worker is afforded a presumption that all benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the employer's evidence is examined in isolation.


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
 "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of approving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the trier of fact that the asserted facts are probably true.

II.  PRESUMPTION ANALYSIS OF THE EMPLOYEE’S ADDITIONAL PPI CLAIM

Applying the presumption analysis to the case at hand, we find that the preliminary link between work and the employee’s injury was established and the presumption of compensability was raised when the employee sustained his injury on October 22, 2002, underwent treatment and then saw Dr. Mulholland on December 16 and 28, 2003 who gave the employee a 16% PPI rating.  Dr. Mulholland relies on the DRE thoracic spine category in arriving at his determination.


Turning to the second stage of the presumption analysis, we find the employer has  

not rebutted the presumption of compensability by offering the October 3, 2003 report of Dr. Fechtel which finds a 3 percent impairment based on the range of motion model.   Even if we were to find that the employer had somehow rebutted the presumption of compensability and we were to reach the third stage of the presumption analysis, we would find that the employee has established by a preponderance of the evidence a 17% PPI rating based on Dr. Mulholland’s December 16 and 28, 2003 reports which rely on the DRE method for rating the 38 percent compression fracture of the T11 vertebra.  Based on the statement of the employer representative, Ms. Hildreth, in her memo of May 10, 2004, we find that the employer has paid the 17% PPI claimed by the employee.

III.  TTD REQUEST
          AS 23.30.185 provides:

             In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

          The Alaska Workers’ Compensation Act defines “disability” as “incapacity because of injury to earn wages which the employee was receiving at the time of injury in the same or other employment.”
  The Act provides for benefits under AS 23.30.185 while the disability is temporary in quality and also limits the duration of TTD to the date of medical stability.

          AS 23.30.395(21) defines medical stability:

             “Medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence….

             Applying these provisions to the case at hand, the Board finds that the employee’s date of medical stability is December 16, 2003 based on Dr. Mulholland’s December 16, 2003 report.  The employer’s compensation report of October 16, 2003 indicates that the employer paid the employee TTD from October 27, 2002 through October 3, 2003 in the amount of $265.08 per week for a total of $12,951.06.  The Board finds that the employee is  entitled to TTD after October 3, 2003 until December 16, 2003 when he was given a 16 percent PPI rating by Dr. Mulholland.  We adopt December 16, 2003 as the date of medical stability as this is consistent with our finding that Dr. Mulholland’s report correctly assessed the employee’s PPI level as well as the date of medical stability.

IV.  PENALTY AND INTEREST
AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(d) . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under(d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


According to the Compensation Reports and the testimony of adjuster Susan Hildreth, the employee received his first payment of PPI at the 3 percent level on October 16, 2003.  On January 23, 2004, the employee received additional PPI at the 16 percent level.   Finally, after the employee offered additional evidence regarding his claim for more PPI at the hearing and after conferring with Dr. Slutsky, the employer paid the employee an additional one percent in PPI.  We find that the employer relied on the doctors’ reports in assessing the employee’s proper PPI level.  As a result, we find no penalty is due under AS 23.30.155(e). 

The employer did not pay the employee all of the PPI benefits due him as of December 16, 2003.  We have determined that benefits are due for PPI as of the date of medical stability.  8 AAC 45.142 requires the payment of interest at the statutory rate from the date at which each installment of compensation is due to compensate for the lost time value of money.  See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1994); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  We find a determination regarding whether to award interest on unpaid benefits is not discretionary.  Accordingly, we conclude the employer is obligated to pay interest on late-paid PPI benefits from December 16, 2003 until the final payment of one percent PPI shortly after the hearing.  Interest is also owed on late paid TTD for the period between October 3, 2003 and December 16, 2003.
V.  REMPLOYMENT BENEFITS ELIGIBILITY       


             Under AS 23.30.041(d), the Board must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.
  

In the Administrative Procedure Act, the legislature provided another definition to be used by the courts in considering appeals from administrative agency decisions: 

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence…If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence or (2) substantial evidence in light of the whole record.

On appeal to the courts, the Board’s decision reviewing the RBA Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal results in the Board’s applying a substantial evidence standard in reviewing an RBA Designee’s determination.  

           Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order… must be upheld.”
  

VI.  ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

           AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.”

          The Board will now consider whether the RBA Designee’s decision is supported by substantial evidence.
  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate.
  If, in light of the record as a whole, the Board finds the RBA Designee’s decision is not supported by substantial evidence, the Board will conclude the RBA Designee abused its discretion and remand the matter for reexamination of the record and necessary action.

         Determining whether an abuse of discretion has taken place is aided by the Board’s practice of allowing additional evidence into the record at the hearing.  This practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of Board decisions following the hearings.
 However 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.

             Reviewing the RBA Designee’s decision in this matter, it is clear that the rehabilitation specialist did not consider medical information authored in 2004.  The eligibility evaluation should have considered subsequently filed medical information regarding the employee’s ability to return to work as a survey worker.  The RBA Designee was not presented with a complete and accurate picture of the employee’s work capabilities.  Such information is not precluded from admission in this case by the due diligence standard. 8 AAC 45.070(b)(1)(A).  This information should be considered by both the specialist and the RBA Designee in determining the employee’s eligibility for reemployment benefits.  Accordingly, the Board will remand the matter to the RBA to allow consideration of the employee’s 2004 medical information.

VII.  HOME THERAPY EQUIPMENT REQUEST
           AS 23.30.095(a)  provides, in part:

            The employer shall furnish medical, surgical and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.


           8 AAC 45.082 provides for medical treatment in relevant part as follows:

(a) The employer's obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer. The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.

           The Alaska Supreme Court has held that "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute". Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991). 
            The Alaska Supreme Court has also held that the employer is required to provide reasonable and necessary treatment, care and services.
  In an Alaska Supreme Court case decided in 1998, the Court affirmed a Board decision to find compensable a therapeutic bed as long as the expense for this item was reasonable.
 

             Applying these provisions to the case at hand, we find that the employee’s treating physician, Dr. Mulholland and his physical therapist have prescribed home therapy equipment as a means of furthering the employee’s rehabilitation and treatment of his back injury. This medical treatment claimed by the employee is within the two-year time limit of Hibdon.
  It is analogous to prescription of a therapeutic bed.   We find that this constitutes reasonable and necessary treatment which the nature of the employee’s injury and the process of recovery requires.  This medical evidence raises the presumption of compensability which has not been rebutted by the employer.  Under these circumstances, we find that his treatment requires the provision of and payment for home therapy equipment by the employer and that this is a form of medical treatment which the process of recovery requires.
  

VIII.  EMPLOYEE SIME REQUEST
            During the hearing, the employee requested an SIME under As 23.30.095 and 8 AAC 45.090.  The Board has considered this request and will deny it.  We have considered the difference of opinion between Dr. Fechtel and Dr. Mulholland over the employee’s PPI rating and resolved it.  We find that the jurisdictional requirements for requiring an SIME are not met.  There is no longer a medical dispute which is a prerequisite for ordering an SIME under AS 23.30.095(k).  We decline to exercise out discretion to order an SIME.  


ORDER

1.   The employee is entitled to a 17% PPI rating.  This amount has already been paid by the employer.


2.    In light of new information from the employee’s physician about the employee’s ability to return to work at his prior occupation, the matter of his eligibility is remanded to the RBA for reevaluation.


3.     The employee is entitled to additional TTD as the medical records in his file establish the date of medical stability as December 16, 2003. 


4.  The home therapy equipment recommended by Dr. Mulholland and the employee’s physical therapist   is reasonable and necessary for the employee’s rehabilitation pursuant to AS 23.30.095(a). 

             5.     The employee is not entitled to penalty on late paid benefits.  However, he is entitled to interest on late paid TTD from October 3, 2003 until the date his disability ended on December 16, 2003 and on late paid PPI from December 16, 2003 until the final payment of PPI after the hearing.

             6.    The employee’s request for an SIME is denied.


Dated at Anchorage, Alaska this 15th  day of June,  2004.





ALASKA WORKERS' COMPENSATION BOARD
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Rosemary Foster, Designated Chair
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Royce Rock , Member







____________________________                                  






David Kester , Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOE R. MALONE, employee / applicant, v. MATHIAS CONSTRUCTION, employer and UMIALIK INSURANCE COMPANY, insurer,  defendants; Case No. 200220211; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th  day of June,  2004.


   _________________________________

      



       
                       Robin Burns, Clerk
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