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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	GREGORY OSCAR BROWN, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

JUNEAU ASPHALT,

                                                  Employer,

                                                   and 

AMERICAN INTERNATIONAL SPECIALTY 

LINES INS. CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  199109426
        AWCB Decision No.  04-0137

         Filed with AWCB Anchorage, Alaska

         on June 17, 2004



We heard this matter at Juneau, Alaska on April 20, 2004.  Attorney Ray Preston represented the employee.  Attorney Shelby Davison represented the employer.  The parties agreed to keep the record open and we closed the record on May 18, 2004, when we next met.  


ISSUE

Whether the employee’s back condition and related need for medical care (and corresponding medical bills) remains related to his 1991 injury.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decision in Brown v. Juneau Asphalt, AWCB Decision No. 95-0359 (December 21, 1995) (Brown I).  We also incorporate by reference the summary of facts, and assertions of the parties as detailed in the parties’ compromise and release agreement, approved by the Board on July 17, 1996 (C&R).  The employee’s medical records relating to his back condition date to at least 1984 and are voluminous.  The employee’s injury with this employer dates to May of 1991.  Extensive treatment with numerous providers has been provided and is summarized in Brown I.


The issues decided in Brown I were hotly contested and complex, including a defense by this employer under the last injurious exposure rule.  The Board ultimately concluded that this employer was liable for the workers’ compensation benefits, including documented medical bills.  Temporary total disability (TTD) benefits were awarded “at the rate of $157.36 per week beginning 23 June 1995 and continuing.”  (Brown I at 22).  In his three page, strongly worded dissent, Member Williams expressed his frustration regarding the fact that the employee had a subsequent workers’ compensation back injury with a new employer, and settled that claim out prior to 1995, exonerating the later employer from additional liability.  Member Williams noted:  “With this magnification of injuries, falsifying documents, inconsistent testimony on when and who he worked for, and what his actual duties were with [the prior employer] I could not rely on the employee’s testimony.”  


Brown I was appealed to the Superior Court, and the employer’s petition for a stay was denied.  Prior to completing the appellate process, the parties executed the C&R.  In exchange for $53,850.00, the employee agreed waive entitlement to all benefits, with the exception of medical benefits.  Specifically, regarding medical care the C&R provides:  “The employee does not waive his right to request payment for medical benefits under the Alaska Workers’ Compensation Act.  The employer does not waive its right to any defenses to claims for payment for medical benefits which it may have under the Alaska Workers’ Compensation Act.”  


Between May 8, 1996 and September 4, 1998, the employee did not seek any medical treatment for his back condition.  On September 4, 1998, the employee sought medical treatment for low-back pain.  At the April 20, 2004 hearing, the employee testified that on September 4, 1998, the employee’s grandson jumped on his chest, causing his low back pain.  He stated his grandson weighed between 20 and 30 pounds at that time.  The employee testified that he felt immediate onset of pain in his low back and sought treatment at Bartlett Emergency Room;  he was prescribed pain medications and application of ice and heat were recommended.  He recalled treating daily at “Urgent Care” and receiving trigger point injections that he believes were paid for by Medicaid.  


Although he did not seek medical attention, the employee testified at the April 20, 2004 hearing that he suffered several back exacerbations in 1996.  He testified as follows:  On January 3, 1996 he slipped in the tub, hurting his back;  On February 8, 1996 he slipped on the ice, hurting his back;  On March 5, 1996 he received an epidural steroid injection, that he believes Medicaid paid for.  


After his grandson incident, the employee testified that he had “continuous back incidents” in the year 2000.  Ultimately, Urgent Care refused to treat his back condition based on his non-payment of bills.  He testified that in 2000, he was always in pain, taking spasm pills, muscle relaxors, and “tylex.”  


The employee testified that within the last six months his doctor has recommended additional epidural steroid injections.  He testified that in March of 2004 he tried to play volleyball with his children and, again, his back went out.  Upon presentation to the emergency room he was given pain medications, muscle spasm pills, and a shot of Demerol to relieve his back pain.  The employee testified that he was prescribed physical therapy, which has never been provided (by the employer).  The employee testified that as recently as April 7, 2004 he has presented to the emergency room and has been provided medications and patches for his back.  He stated that again, physical therapy was recommended, and not provided (by the employer).  


The employee has treated consistently, through the years with Susan E. Hunter-Joerns, M.D., a neurologist.  Recently, in a letter dated October 16, 2001, addressed “To whom it may concern:” Dr. Hunter-Joerns, wrote:  


My patient is Greg Brown with D.O.B. 07-07-55.


His current and ongoing treatment that I am giving him is related to his back injury from 1991 (The disc that’s bothering him was abnormal on the 1991 films). 


In her September 27, 2002 report, Dr. Hunter-Joerns noted: 


The [patient] has old L4-5 surgery and newer problems with L leg higher up.  Old films showed Mild L3-4 disc and new films show enlargement of the L3-4 disc.  The EMG is being done to see if there is irritation in the L4 nerve root. He is expected to have residual L5 and S1 irritation from previous surgery. 


There is a L4 radiculopathy as well as a miler, probably old L5 radiculopathy.  The EMG shows the L3-4 disc herniation is symptomatic.  He will be referred to Univ. Wash. For a neurosurgical evaluation. 


In a November 12, 2002 “Instruction/Care Coordination Sheet,” Dr. Hunter-Joerns noted: 


1.  Bextra 10 mg one a day with food, tends to upset stomach.


2.  Tylox just for severe pain.


3.  See if they can do another shoulder injection THEN LOTS OF SHOULDER EXERCISES.


4.  (Keep on the [Workers’ Compensation] to send you to Un. Wash.).    


Dr. Hunter-Joerns chart notes from January 7, 2003 indicate that the employee complained of pain in his hands and arms.  The apparent diagnosis is noted as “Lumbar radic” and right “ulnar nerve damage.”  The notes indicate that the employee wants a “full Board meeting” and he has contacted the Bar Association.  


In another “Instruction Sheet” dated March 18, 2003, Dr. Hunter-Joerns wrote: 


I’m referring Greg Brown Sr., DOB 7/7/55 for neurosurgery evaluation at Univ. of Washington, Neurosurgery Dept.  He has recurrent disc at L3-4 which was found on previous films in 1991 (and mentioned in my note 3/31/95).  He’d had surgery on the L5-S1 disc which was also herniated.  He now needs evaluation for possible surgery at L3-4. 


At the request of the employer, the employee was evaluated on April 21, 2003 by Stephen Fuller, M.D., an orthopedic surgeon, and Gerald Reimer, M.D., a neurologist (EME Panel).  The EME Panel reviewed the employee’s medical records dating to 1984, summarizing the records in their 15 page “file review.”  The EME Panel diagnosed the employee’s conditions as follows: 


1.  Age-related degenerative discopathy with desiccation signal noted on multiple MRI studies at L5-S1, L4-5 and L3-4.  There is no evidence of disc herniation at any level.  These studies have been basically unchanged since 1991, other than expected age-related progression.  


2.  Waxing and waning episodes of subjective back pain are noted since 1984 with one such episode occurring immediately prior to the Redd Samm [Juneau Asphalt] lumbar strain in 1991, since the initial record reveals three weeks of back pain prior to his claimed work injury date.  


3.  Following the Redd Samm [Juneau Asphalt] strain he had multiple episodes of back pain provoked by various accidents, including a provocative incident when he worked for Dawson.  These are too numerous to include in this impression but have been underlined in the narrative report.


4.  Status post left L5 laminectomy, 1995, to relieve bony “lateral recess stenosis” at L5S1.  The pre-operative diagnosis was a herniated disc at L5S1 on the left, which was never found at the time of surgery.  The only pathology alleged was congenital bony stenosis.  


5.  This surgery failed, since his chronic back and leg pain promptly returned, waxing and waning since 1995, always requiring narcotic medication.  


6.  Multiple provocative lumbar injuries since the date of surgery in 1995, including a slip-and-fall incident on the ice on 11/29/00 which apparently caused L3 symptoms and probably caused the right sided lesion at L3-4 noted on the 2001 MRI.


7.  Ongoing chronic subjective pain without any objective findings since the MRI of 2002 noted the previous lesion at L3-4 on the right had disappeared.


8.  Today’s examination was consistent with malingering.  He had conscious give-way weakness, nondermatomal sensory loss, and position response to validation testing.  Objectively, no pathology was evident, noting normal imaging studies, except for age-related degenerative discopathy, normal reflexes, normal muscle power as he performed heel and toe walking and squatting, and no atrophy. 


In their “Discussion” section the IME Panel commented:  


As noted by prior evaluators, Mr. Brown was a difficult examinee.  He was not forthright in giving a history;  he had flagrant pain behavior throughout the examination.  


This pain behavior included conscious give-way weakness of his legs.  Testing and retesting revealed a different pattern of weakness, which was conscious in the opinion of this panel.  He also had nondermatomal sensory loss, having stocking-type anesthesia throughout his left leg.  


The panel finds no basis for Dr. Hunter-Joerns’ concern regarding an L3 disc.  We suggest that the electrical studies which she performed should be repeated elsewhere.  The basis for this part of the opinion is that he has normal knee reflexes.  He has no atrophy of either thigh, negative femoral nerve stretch, and a normal MRI report, which revealed that a right-sided disc shadow at L3-4 noted in 2001 had disappeared as of 2002.  


In short, this panel finds no basis for his continued claims of back pain attributable to a sandbag-carrying incident in 1991.  He has had multiple provocative injuries to his lumbar spine since that time, some of greater magnitude, which take causal precedence, in the opinion of this panel.  


As a result of the 1991 incident he did not herniate a disc.  A disc was not removed in 1995.  The surgeon thought that there was a herniated disc prior to surgery.  The presurgical workup was inadequate, in our opinion, since the surgeon did not check any of the prior studies or records. 


In 1995, what the surgeon allegedly found was lateral recess stenosis.  This is a trefoil shaped configuration of the spinal canal.  This is a congenital configuration and is not caused by occupation.  The surgeon apparently found this at the time of surgery, but the panel notes that this finding was never suspected prior to surgery.  We note that the axial CT scans are very good to pick up this type of configuration and yet nothing was described in the pre-surgery studies, CAT scans, MRI’s or myelograms.  If the condition was present on the left, it should also be present on the right – but is not documented anywhere in the file.  


We note that the Alaska Board accepted a diagnosis of “LRS” and attributed this to his work injury.  With the greatest respect, the Board received misinformation as to the etiology of the diagnosis.  For educational purposes, please find the page copied from the orthopedic textbook, The Spine, which illustrates the congenital nature of the trefoil configuration.  If the diagnosis of lateral recess stenosis is correct, it is clearly depicted on all imaging studies, which were negative for this diagnosis.  


Treatment for lateral recess stenosis is very simple.  The surgeon simply removes the impinging piece of bone and causes the adjacent spinal canal to become larger.  There is no interference with the disc and no interference with spinal biomechanics.  Thus, this surgery would not provide any basis for Mr. Brown’s continued subjective complaints of back pain or leg pain.  


Throughout the record, Mr. Brown has presented in a different contradictory fashion to multiple examiners.  He has provided erroneous history to many examiners.  Most of his excursions to the emergency room and other facilities have been rewarded by narcotic prescriptions.  In light of his flagrant pain behavior noted today, in the absence of objective pathology, this panel is very suspicious that all of his presentation over the past 12 years or so relates to drug seeking behavior.  


The cover letter asked for a detailed employment history since 1995.  Unfortunately, Mr. Brown was not forthcoming or cooperative in this respect.  Employment references have been noted in the narrative report.  For the past two years he has worked as a middle school teacher, teaching social studies and cultural studies.


In terms of last injurious exposure, there have been multiple provocative incidents over the past five years or so.  The last of these appears to have been a slip-and-fall incident on ice, circa 11/29/00, followed by back pain and right buttock pain which prompted the 2001 MRI, which revealed a right foraminal “disc” at L3-4, which subsequently vanished per the 2002 study.  As far as we can discern, the above incident was the last injurious exposure, although we noted the physical therapy record from 11/13/01 indicated that the new job was causing a flare of back pain. 


We emphasize that there was no work-related structural pathology found at L5-S1, which was directly or consequently caused by the work exposure at Redd Samm [Juneau Asphalt].  He had standard non-occupational degenerative disc bulging at L5-S1, which has not changed on comparison of sequential MRI reports.  No disc herniation has ever been found at this level.  At L4-5 and L3-4, likewise, there is degenerative disc bulging and these degenerative disc bulges have not changed over the years.  


We emphasize that the various waxing and waning episodes of back pain over the years, since 1991, received the major contribution, independently, from the various provocative incidents which are described in the narrative report. 


Regarding the cause of the employee’s current complaints and need for additional treatment, the IME Panel commented:


Based on his malingering presentation today, we question his need for treatment.  We note that he has required narcotics in considerable amounts over the years.  We suggest that drug-seeking behavior be considered.


A second basis of back pain is provided by the multiple injurious events which occurred since 1991.  

. . . 


The 1991 injury has long since resolved assuming that he had either a flare of a pre-existing condition or a lumbar strain or even LRS.  He has long since recovered, objectively, from that minor exposure.  Since 1991, he has had multiple substantial incidents involving his lumbar spine, which take causal precedence, in the opinion of this panel.  These various incidents have caused his pre-existing degenerative discopathy to wax and wane since 1991, much the same as he had waxing and waning back pain prior to 1991, as noted by the Board. 


Therefore, in the opinion of this panel, he needs no future medical treatment relating to the 1991 exposure.


Based on the disputes between Dr. Hunter-Joerns and Drs. Fuller and Reimer, the Board ordered a second independent medical evaluation (SIME) be conducted.  The Board selected Alan Greenwald, M.D., to perform the orthopedic portion of the SIME, and Marilyn Robertson, M.D., to perform the neurologic portion of the evaluation.  The primary issues were causation and the employee’s need for additional medical treatment.  


In his October 8, 2003 SIME report, Dr. Greenwald noted his findings upon examination of the employee.  In addition, he provided a brief summation of the employee’s medical records and history.  In pertinent part to the issues before us, Dr. Greenwald concluded: 


The 5/5/91 injury aggravated (sic) his pre-existing spine condition and produced the need for medical treatments including epidural blocks, and surgery.  It caused a permanent, incremental change in this pre-existing condition.  The IME that he had with Drs. Fuller and Reimer provided the opinion that he no longer needed treatment as a result of the 1991 injury.  It was their opinion that he had subsequent back injuries which caused the need for continued treatments.  I would agree with this conclusion with reservations that his back condition did not become work disabling until after this specific injury.  The (sic) was no period in which he had complete or substantial recovery to justify an opinion that the 1991 injury had resolved to his previous baseline level.  


Further surgical treatment for this patient will be challenging and not likely to be completely successful given his degenerative disc disease at three levels.  He has congenital stenosis with foraminal narrowing combined with a disc bulge at L4-5.  This is causing compression of the L5 roots as they begin to exit.  A decompression at this level may be helpful.  He probably would not need to have a fusion.  The need for this decompression is not entirely a result of the 1991 injury, but is enough of substantial factor to warrant the opinion of a probability standard.  


In her October 19, 2003 SIME report, Dr. Robertson summarized her examination and evaluation of the employee.  Dr. Robertson provided a fairly thorough narrative summarizing the employee’s medical records review.  At page 3 of her report, Dr. Robertson noted that:


In 1993, while working for Dawson Construction, he experienced another injury to the lumbar spine which was essentially the end of his working career in construction.  Despite his chronic pain, he returned to work for the school district building a swimming pool.  While jackhammering, he shattered a disc.  He had no other recollection of any discrete injuries. 


Dr. Robertson summarized her medical records review as follows:  


A medial records review contained numerous references to both industrially related further exacerbations of pain and also exacerbations of pain incurred in conjunction with personal activities ranging from fishing to hunting to lifting and carrying.  His ER visits are too numerous to count.  Over the course of the last 19 years, he has received a plethora of conservative care modalities including physical therapy, work hardening programs and epidural steroids and in June of 1995 an L5 laminectomy procedure was performed.  This was successful initially at least in terms of relieving the left leg pain, but after a minor twisting injury getting into the shower, his left leg pain recurred and has been problematic ever since. 


Regarding causation and recommended additional medical treatment, Dr. Robertson opined in pertinent part:  


I suspect that the aggravation combined with preexisting condition produced a permanent change in the preexisting condition insofar as Mr. Brown from thereon had more consistent in recurrence and constant low back and left leg symptoms.


What specific additional treatment, if any, is indicated or recommended?  First of all, I must disagree with Dr. Hunter-Joerns’ assessment that the disc changes at L3-4 have any significant bearing on Mr. Brown’s chronic presentation.  While her most recent EMG findings with reported fasciculations and spontaneous denervation activity are provocative, Mr. Brown’s history taken on the whole along with the serial MRI scans which showed no significant change over the six-year interval between 1995 and 2002 as I reviewed them I would have to propose that the EMG testing be repeated for validation.  Absent any demonstrable spontaneous denervation changes, I believe that further surgical intervention is not warranted.  While there is minimum degree of central spinal stenosis and L4-5, I do not believe that this is symptomatic and the neural foraminal narrowing of a modest degree can be treated conservatively with episodic epidural steroid injections.  Furthermore, Mr. Brown has had plenty of physical therapy and as such should have a well-defined home exercise program.  In summary, I would recommend that Mr. Brown be allowed three to four physician visits per year for the purpose of monitoring his condition and prescribing any prescription medications that might be needed along with epidural steroid injections.  


Dr. Fuller testified telephonically at the April 20, 2004 hearing regarding his examination and evaluation of the employee, consistent with the opinions expressed in the EME Panel report.  Dr. Fuller provided a thorough explanation of the different diagnoses the employee has received.  Dr. Fuller opined that the employee’s back complaints are age related, and, per the employee’s history, he has a genetic predisposition to degenerative disc disease.  


Dr. Fuller testified that in May of 1991, the employee suffered a “transient aggravation of mechanical back pain” which was episodic in nature, and resolved by the time his doctor released him to work full-duty (50 pound lifting restriction) at the end of May, 1991, or certainly by September of 1991 when his physical capacities evaluation revealed he could lift up to 90 pounds and return to work full-duty.


Dr. Fuller testified that it is not possible that the employee had a permanent aggravation of his preexisting degenerative disc disease due to the 1991 transient strain.  Dr. Fuller stated that the employee’s record is replete with references to and indications of gross narcotic or drug seeking behavior.  Dr. Fuller stated the employee has classic signs of malingering, or consciously altering his presentation, without any objective findings, for secondary gain.  Dr. Fuller testified that additional spinal injections would be contra-indicated with a patient with the employee’s presentation.


The employee testified that he believes that the IME Panel was biased against him because he was 15 minutes late for the evaluation.  The employee stated the examination lasted only one hour and Dr. Reimer was only present for one-half hour.  At page one of the EME Panel report, the doctors noted: 


The evaluation started 15 minutes late due to the fact that we thought Mr. Brown was not going to show up, since he had not checked in to his hotel the night before.  Therefore, the evaluating doctors had left the office.  We were contacted and returned to the office, starting the evaluation about 15 minutes after the hour.  Apologies were offered. 


Jan Little, paralegal for the employer’s counsel, also testified at the April 20, 2004 hearing.  She described the extensive medical record and bills that have been presented to the employer.  She testified there were billing for unrelated body parts and ailments, including bills submitted for members of the employee’s family (not his own bills).  She testified that she has expended countless hours going over the bills submitted by the employee and prepared a chart of bills the employer has not paid, which totals thousands of dollars.  The denied items include such things as the following:  charges for Greg Brown Jr.;  arm complaints;  abdominal complaints;  elbow complaints;  bursitis;  nicotine dependence;  ankle complaints;  bloody stools;  abdominal pain;  viral syndrome;  chest pain and GERD;  finger pain;  flu shot;  strep pharyngitis;  charges for Judith Brown, the employee’s spouse at the time;  EKG’s;  and treatment for Glacier Brown.  This list is not all-inclusive.  Ms. Little testified that, to the best of her knowledge, all bills submitted regarding the employee’s back condition, have been paid in full, as of the date of the hearing.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we first consider whether the presumption attaches.  We find, based on the testimony of the employee, and the opinion of Dr. Hunter-Joerns that the employee’s condition is related to his May, 1991 sandbag lifting incident, that he has attached the presumption that his claimed back condition is compensable.  


We next determine whether the presumption is rebutted.  We find, based on the opinions of Drs. Fuller and Reimer, that the employee only suffered a sprain/strain which had resolved no later than September of 1991 when the employee was released to return to work, without weighing credibility, that the employer has rebutted the presumption that the employee’s current back complaints have any causal relation to his May, 1991 injury.  Specifically, Dr. Fuller testified that the employee suffered only a “transient” aggravation in the form of a strain (which is not orthopedic in nature), of his long-standing preexisting degenerative condition. 


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the May 5, 1991 sandbag lifting incident is a cause of his current back complaints and need for treatment.  We find he has not. 


We find Dr. Hunter-Joerns’ opinions somewhat vague regarding the compensability of the employee’s continuing complaints and stated need for additional treatment.  We find Dr. Hunter-Joerns’ opinions all rely on the subjective complaints as related by the employee, without ever conducting a thorough, comprehensive evaluation of the employee.  Dr. Fuller testified that this is standard procedure for treating physicians.  We find the employee to be a poor historian.  Accordingly, we give less weight to her opinions regarding the employee’s continued need for treatment and its relationship to his 1991 work incident.  


SIME physician, Dr. Greenwald, opined that the employee suffered a permanent aggravation of his pre-existing condition.  However he stated that the employee did not have substantial recovery and was not “work disabl[ed] until after this specific injury.”  This statement is not supported by record.  The employee was released to full duty work as early as two-weeks after the 1991 incident, and no later than September of 1991.  The employee did in return to work for Dawson Construction in 1993 and suffered another back injury for which he received over 50 weeks of TTD and an award for permanent impairment.  Based on this, we give little weight to Dr. Greenwald’s opinion regarding causation of the employee’s need for additional treatment.  


SIME physician, Dr. Robertson recommended the employee be allowed three to four visits for “monitoring” along with epidural steroid injections.  We find this recommendation to be conclusory, and her “summary” does not correspond with the body of her opinion, when read in full.  Dr. Robertson stated:  “I suspect that the [1991 injury] is an aggravation of the prior injury.”  Dr. Robertson makes no mention of the 1993 incident (or any of the plethora of other subsequent events), and its relationship to the employee’s current complaints.  Accordingly, we give less weight to Dr. Robertson’s opinions and treatment recommendations.  


We give the greatest weight to the opinions in the EME Panel report.  We find the report to be very thorough, comprehensive, and most of all, logical.  The employee has incurred numerous subsequent industrial and personal “provocative incidents” in the thirteen years since 1991, many more significant than his 1991 lifting strain.  We find compelling Dr. Fuller’s testimony that any further intrusions to the employee’s spine would be contra-indicated.  Furthermore, Dr. Fuller clearly explained how it was not possible for the employee to suffer a permanent aggravation to his spine from a strain injury.  We find Dr. Fuller’s explanation that the employee only suffered a “transient aggravation of mechanical back pain” logical, and well documented by the record, dating back to at least 1984.  


Furthermore we find there is scant objective evidence to support or substantiate the employee’s claim that his current complaints are related to the May 1991 injury.  Other factors we find troubling are the universal reports of symptom magnification and “pain-focused behavior” and “drug-seeking behavior,” throughout his course of treatment.  We find it telling that the employee was released to return to work, at full capacity later in May of 1991 with minimal restriction, and with less restriction in September of 1991 (medically stable).  Later, after returning to construction work in 1993, the employee suffered a new injury for which he received over 50 weeks of TTD and PPI.  Also telling, is the lengthy gap in treatment after his 1996 C&R was approved, and resumption of treatment in 1998, over two years.  


In Phillip Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999), the Supreme Court noted that medical treatment indicated within the first two years of the date of injury is presumed to be reasonable.  In the present case, treatment is being sought thirteen years after the date of injury, with numerous industrial and personal “provocative instances.”  Based on Dr. Fuller’s testimony and the EME Panel report, we find any additional recommended treatment is not reasonable or necessary as related to the 1991 industrial injury.  


For the forgoing reasons, we give substantially more weight to the opinions of Drs. Fuller and Reimer.  We find the preponderance of the medical evidence, in conjunction with the extraneous evidence, supports our finding that any current need for medical treatment, more than thirteen years after the May, 1991 injury, is not related to his industrial injury.  As we conclude his need for continued medical care is no longer related to his 1991 industrial injury, the claim for additional medical treatment is denied and dismissed.  


ORDER

The employee’s need for continued medical treatment is no longer related to his 1991 industrial injury and the claim is denied and dismissed.


Dated at Anchorage, Alaska this 17th day of June, 2004.
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James Rhodes, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of GREGORY OSCAR BROWN employee / applicant; v. JUNEAU ASPHALT, employer; AMERICAN INTERNATIONAL SPECIALTY LINES INS. CO., insurer/ defendants; Case No. 199109426; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of June, 2004.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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