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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	MYKI A. LEAF,  

                                                  Employee, 

                                                            Applicant

                                                    v. 

PROVIDENCE ALASKA MEDICAL CENTER,

                                                  Employer,

                                                   and 

PROVIDENCE HEALTH SYSTEM

- WASHINGTON,

                                                  Insurer,

                                                            Defendants.
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)
	       FINAL

       DECISION AND ORDER

      AWCB Case No.  200223165
      AWCB Decision No. 04-0139 

       Filed with AWCB Anchorage, Alaska 

       on  June 17,  2004



The Board heard the employee’s claim and the parties’ stipulation agreeing the employee is eligible for reemployment benefits, and petitioning for a modification order on May 27, 2004, in Anchorage, Alaska.  Attorney William Soule represented the employee.  Attorney Robert Griffin represented the employer and its insurer (“employer”).   The record closed at the conclusion of the hearing on May 27, 2004.


ISSUE
Shall the Board modify the Reemployment Benefits Administrator (“RBA”) Designee’s determination of ineligibility under AS 23.30.130, and issue an order finding the employee eligible for reemployment benefits under the Workers’ Compensation Act, in accord with AS 23.30.041(e)?


SUMMARY OF THE RELEVANT EVIDENCE


On November 30, 2002, the employee injured her lower back from repetitively pushing and pulling on machines used to transfer heavy patients while working as a Certified Nurse Aide (CNA) for the employer.
  The employee was seen in the emergency room at Providence Hospital by Meganne M. Hendricks, M.D., was directed to follow up with her primary doctor in two to three days.
, and was provided a return to work authorization that restricted lifting/carrying up to 15 pounds.
  The employee received follow up treatment on December 3, 2002.


The employee testified via deposition on March 23, 2004.  She testified that in February of 2002 she felt pain in her back for the first time.  She testified she strained her back while working for the employer.  She testified that the cause of the pain was the repetitive motion of pulling the maxi machine, a device that assisted her to lift residents in and out of bed.  She testified she was treated in the emergency room and then Dr. Moss treated her.  The employee testified that the pain was in her middle back and Dr. Moss diagnosed it as a pulled muscle.  She testified that she missed about six weeks of work, was on workers’ compensation, and the injury healed.


The employee testified that she had another work related injury when she fell off a picnic table outside of work and hit her head.  She testified she was treated in the emergency room, and missed only a half-day of work on account of the incident.  She testified a report of injury was filed for the incident.


She testified another work related injury occurred when a resident intentionally struck her in the chest.  She did not require medical treatment for the injury, but filed a report of injury because the employer was trying to document every single incident of abuse perpetrated by the resident.


The employee testified that if she had any pain between when she went back to work after the February 2002 injury and the November 30, 2002 injury, it was minimal.  She testified that she began to feel pain on November 29, 2002, but was able to complete her job that day.  The employee testified that on the morning of November 30, 2002, when assisting the second resident of the day to get dressed, her back pain became unbearable and she could no longer continue with her duties.  She testified that after putting the resident in a safe position, she reported her injury to her supervisor.  A formal report of injury was completed on December 2, 2002.


The employee saw Frederick May, PA-C, from Douglas Savikko, D.O.’s office on December 3, 2002.
  Upon that visit, Mr. May did not release the employee to return to work.
  Mr. May diagnosed sacroiliitis and lumbar strain and prescribed physical therapy three times a week for one month.
  On December 10, 2002, Mr. May authorized the employee to return to work with restrictions which included a four hour work day, no lifting, no bending, and no running.


On January 4, 2003, Mr. May authorized the employee to return to work for four hours per day and lifting up to 20 pounds.
  On January 7, 2003, Dr. Savikko and Mr. provided the employee with a diagnosis of lumbar strain, resolving; the employee remained on a modified work order of half days with no lifting over 20 pounds.
  On January 29, 2003, Dr. Savikko reported to the Board a diagnosis of severe iliac enthesitis, mechanical low back pain, and vertebral myositis.
  On February 5, 2003, the employee was not authorized to return to work, was to be seen again in two weeks, and provided more aggressive physical therapy.


On March 13, 2003, after considerable physical therapy, the employee requested a release back to full duty.
  Dr. Savikko completed a medical status/disability letter/form for Cambridge on March 17, 2003, indicating that the employee was not medically stable, was expected to be stable on May 1, 2003, could return to work on March 17, 2003, and did not anticipate any permanent disability.
  


Two days after returning to work, the employee attended physical therapy and reported her pain had increased.
  On March 24, 2003, the employee reported to the physical therapist that after returning to work, she experienced bilateral leg numbness when she sat down.


Dr. Savikko released the employee to return to full duty work “to tolerance” on April 15, 2003, with the following restrictions:  lifting/carrying up to 30 pounds, standing/walking up to four to six hours, sitting up for four to six hours, pushing/pulling up to 30 pounds, no bending, and no squatting.
  Dr. Savikko directed that if any activity increased the employee’s low back pain, she was to discontinue her work.


At the employer’s request, Douglas Bald, M.D., Orthopedic Surgeon, with T.I.M.E., The Independent Medical Evaluators, evaluated the employee on June 27, 2003.  Dr. Bald examined the employee and reviewed her medical records.  Dr. Bald opined, based upon medical probability, that the employee’s work activities were the major contributing cause of her recurrent low back symptomatology beginning on approximately November 30, 2002.
  Dr. Bald agreed that the treatment the employee was provided was medically reasonable and necessary, and noted the employee was markedly improved, with continuation of some minor persistent symptoms.
  Dr. Bald opined the persistent symptoms were related to the employee’s morbid obesity and deconditioning, and contributed significantly to the prolongation of her symptomatology and need for treatment.
  Dr. Bald opined that, given the employee’s minor symptoms and the fact she was well versed in a home exercise program, she had reached medical stability as it relates to the work related lumbar strain of November 30, 2002.
  However, Dr. Bald opined that future medical treatment should be limited to the use of Bextra 20 mg once per day and home exercises.
  Dr. Bald emphasized that the employee should continue conscientiously on a back stretching program, unsupervised; and work conscientiously on weight reduction.
  


The employer posed the question to Dr. Bald, “For each condition diagnosed please indicate whether the conditions of employment were a substantial factor in bringing about or significantly worsening the condition.”
  Dr. Bald responded:

I do believe that the patient’s employment was a substantial factor in her lumbar strain condition.  In my opinion, it has not contributed to her preexisting morbid obesity nor has it contributed to her reflux disease.  There is a definite possibility that she may have some preexisting degenerative disk disease in her lumbar spine, though I do not have x-rays to look at nor do I have any report concerning the 
x-rays that were taken.

In my opinion, the patient’s acute symptoms were brought on by her work activities beginning on November 30, 2002, though there is very definite and profound contribution to the perpetuation of her symptoms and need for treatment as a result of her profound morbid obesity.  Given her degree of morbid obesity and deconditioning, it may be ill advised for her to return to this type of work activities as it may exceed her physical capabilities.

Dr. Bald opined that the employee was medically stable as of June 27, 2003, and that the major contributing cause to the perpetuation of her minor symptomatology was her morbid obesity and deconditioning.
  He believed that without a weight reduction program, it was unlikely the employee’s symptoms would resolve.
  


In terms of the employee’s level of permanent impairment, Dr. Bald utilized the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, (“AMA Guides”), DRE Lumbar Category I, and opined the employee had no radicular complaints of any kind and 0 percent impairment of the whole person.
  Dr. Bald concluded that it would be ill advised for the employee to return to her job as a CNA.
  


On July 29, 2003, Dr. Savikko indicated the employee should investigate vocational rehabilitation options.
  The employee received a copy of a letter the adjuster wrote to the RBA requesting a rehabilitation eligibility evaluation, and the employee confirmed her interest in reemployment benefits in a letter to the RBA dated August 29, 2003.
  Based upon the employee’s and the adjuster’s request for a vocational rehabilitation evaluation, rehabilitation specialist, Jean Ann Kusel of Aurora Consultants, was assigned by Fannie Stoll, Workers’ Compensation Technician, to conduct the evaluation.


Ms. Kusel submitted her evaluation report on November 10, 2003.  She was unable to come to a conclusion regarding eligibility due to the lack of a PPI rating.
  Her recommendation to the RBA was as follows:

It is my understanding of the statute that an employee must be found either eligible or ineligible in sections A-E to determine re-employment eligibility.  Ms. Leaf has met the eligibility criteria in sections A-D.  Eligibility criteria for section E cannot be determined until after Ms. Leaf participates is physical therapy and the physician makes a determination concerning possible permanent impairment.  Therefore, I recommend the determination of eligibility be suspended until the physician has determined whether Ms. Leaf will have a permanent partial impairment.

The RBA advised Ms. Kusel to obtain medical documentation from Dr. Savikko regarding the employee’s permanent impairment rating under the AMA Guides, and complete the report as soon as reasonably possible.


On December 9, 2003, Ms. Kusel submitted another eligibility evaluation.  She recommended the employee be found eligible for reemployment benefits.
  Attached to Ms. Kusel’s recommendation were copies of job descriptions based upon the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (“SCODDOT”) for a nurse assistant, snack bar attendant, and janitor; these job descriptions were reviewed and signed by Dr. Savikko.
  Dr. Savikko disapproved each of these job descriptions,
 and indicted the employee would have a partial permanent impairment due to her November 30, 2002 injury.
  
The RBA Designee determined the employee was eligible for reemployment benefits based upon the evaluating rehabilitation specialist’s recommendations.
  The determination stated:

Jean Ann Kusel reports that Dr. Savikko has indicated that your predicted permanent physical capacities are less than those required of your job at time of injury and of jobs you held in the 10 years prior to your injury.  Your employer is unable to offer alternative employment per AS 23.30.041(f)(1).  You have not received vocational rehabilitation for a previous workers’ compensation claim.  Finally, you have or are expected to have a permanent partial impairment at the time of medical stability.

As a result of the finding of eligibility for reemployment benefits, the employee selected Ms. Kusel to prepare a reemployment plan and elected to participate in the process.
  


On January 5, 2004, the adjuster requested reconsideration of the RBA Designee’s eligibility determination based upon a December 8, 2003 chart note in which Dr. Savikko indicated no PPI was anticipated.
  On January 28, 2004, the RBA Designee reconsidered and again determined the employee was eligible based upon Ms. Kusel’s December 31, 2003 recommendations and Dr. Savikko’s December 8, 2003 note.


On February 9, 2004, the RBA Designee received a request for reconsideration from the employer of the January 28, 2004 reconsideration determination.
  The RBA Designee requested that Ms. Kusel clarify work experience not previously listed in the employee’s work history with the employee, and submit any appropriate job descriptions to her physician.
  Additionally, the RBA Designee directed Ms. Kusel to ask Dr. Savikko if the employee was expected to have a PPI at the time of medical stability.


On March 11, 2004, Ms. Kusel met with Dr. Savikko to discuss the employee’s permanent disability; Dr. Savikko indicated in the chart notes that chronic iliac enthesitis would not be ratable as a disability and that there was no evidence of disc disease or neuropathy.
  Based upon Dr. Savikko’s opinion that the employee would not have a PPI, Ms. Kusel made the following recommendation:

It is my understanding of the statute that an employee must be found either eligible or ineligible in sections A-E to determine re-employment eligibility.  Ms. Leaf has met the eligibility criteria in sections A-D.  However, she did not meet the eligibility criteria for reemployment benefits under section E because there is no permanent partial impairment expected by her physician.  Therefore, I recommend she be found not eligible for reemployment benefits.


The RBA Designee, upon reconsideration, determined the employee was not eligible for reemployment benefits based upon the the evaluating rehabilitation specialist’s recommendations, specifically:

Jean Ann Kusel reports that Dr. Savikko has indicated that you do not nor are you expected to have a permanent partial impairment at the time of medical stability for this injury.


On March 30, 2004, the employee timely filed an appeal of the RBA Designee’s determination.


On May 11, 2004 the employee saw Dr. Savikko who indicated the employee needed to see a physiatrist for evaluation and for a PPI rating.
  Dr. Savikko suggested the employee needed an MRI of the lumbar spine to evaluate chronic radiculopathy and leg pain.
  Dr. Savikko opined that based upon the AMA Guides, the employee qualifies under DRE category II, resulting in a PPI rating of 5% to 8% according to page 384.
 


On May 14, 2004, the employee had a MRI.  The report from the imaging states:

L5/S1:  The bony formamina are adequate bilaterally.  The disc shows moderate loss of signal and mild loss of disc height secondary to disc degeneration.  A 4 mm central disc extrusion along with 2 mm left and right lateral disc protrusion is present.  The disc abuts and mildly decompresses the right S1 nerve rootlet.


The parties filed a stipulation on May 26, 2004, agreeing there has been a change in the employee’s condition; specifically, new evidence had been received from Dr. Savikko documenting the employee has a rating for PPI and an extruded disk on MRI.
   Based upon the new medical evidence, the parties stipulate that the employee should be found eligible for vocational rehabilitation benefits.
  The stipulation requested the Board overturn the RBA Designee’s determination of ineligibility and issue an order finding the employee eligible for vocational rehabilitation benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION


The workers’ compensation regulations at 8 AAC 45.050(f) provide, in relevant part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts.  

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or prehearing. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms of the stipulation. . . .

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

In accordance with 8 AAC 45.050(f)(1), the parties filed a written stipulation of fact signed by all parties, and requesting an order.  Although the parties are resolving a workers’ compensation claim appealing an ineligibility determination of the RBA’s Designee, the employee is not waiving any future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release agreement is not necessary.  Accordingly, the Board is able to consider the parties’ stipulation under 8 AAC 45.050(f).


Based upon the written stipulation and the Board’s independent review of the documentary record, the Board will exercise its discretion to issue an order in accord with 8 AAC 45.050(f)(1), concerning the stipulated benefits.  The Board’s order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley, 884 P.2d 156, 161 (Alaska 1994).  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with the Board to request modification of this decision and order under AS 23.30.130.

II.
MODIFICATION



AS 23.30.130(a) provides:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.


At the hearing, the parties requested that the Board modify the RBA determination under AS 23.30.130(a).  In Interior Paint Company v. Rodgers, 
522 P.2d 161 (Alaska 1974), the Alaska Supreme Court addressed AS 23.30.130(a) when it stated:

The plain import of this amendment [adding “mistake in a determination of fact” as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.

Id. at 168.  Quoting from O’Keefe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971).  The Board also applies AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status.  See, e.g., Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994).


8 AAC 45.150(e) requires specific fact, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  In the instant case, the Board found the parties identified specific facts in their stipulation indicating new medical evidence documenting that the employee has a rating for a PPI and an extruded extruded disk on the MRI.  Accordingly, the Board considers the employee’s worker’s compensation claim appealing the RBA Designee’s ineligibility determination and the parties’ Stipulation.

III.  RBA DESIGNEE’S DETERMINATION OF INELIGIBILITY


Under AS 23.30.041(d), the Board must uphold a decision of the RBA Designee absent “an abuse of discretion on the administrator’s part.”  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Id. at 1297; Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  The Board also considers an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”  See, Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Super v. Providence Hospital, AWCB No. 90-0042 (March 12, 1990); Black's Law Dictionary 25 (7th ed. 1999).  In the Administrative Procedure Act the legislature provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

AS 44.62.570.


On appeal to the courts, the Board’s decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in its review of an RBA determination.  Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

The task of determining whether an abuse of discretion has taken place is aided by the Board’s practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of Board decisions following the review hearings. See, e.g., Kelley v. Sonic Cable Television, 3AN 89‑6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN‑90‑4509 CIV (Alaska Ct. of Appeals, August 21, 1991).


Nevertheless, under 8 AAC 45.070(b)(1)(A), the Board is precluded from considering additional evidence in the appeal of an RBA determination of eligibility under AS 23.30.041(d) if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.  See, Snell v. Interstate Brands Corp., AWCB Decision No. 99-0110 (May 12, 1999); Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999). 

In the case before the Board, new medical evidence was provided.  Dr. Savikko provided a PPI rating for benefit and an MRI revealed the employee has an extruded disk.  The Board finds it was after the RBA Designee issued the determination of ineligibility that Dr. Savikko saw the employee and provided the PPI rating, and the MRI revealed the extruded disk.  The employer and employee stipulated to the Board’s consideration of this new evidence.  

Under 8 AAC 45.070(b)(1)(A), the Board finds this evidence is newly discovered and could not with due diligence have been produced by the employee for the RBA Designee’s consideration.  The Board concludes 8 AAC 45.070(b)(1)(A) does not exclude the newly discovered medical evidence from consideration.  See, e.g., Walin v. First National Bank of Anchorage, AWCB Decision No. 01-0094 (May 8, 2001).  After allowing the parties to enter their evidence, the Board reviews it and the evidence before the RBA Designee to assess whether the RBA Designee’s decision was supported by substantial evidence and, therefore, reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, the Board finds the RBA Designee’s decision is not supported by substantial evidence, the Board must conclude that the RBA Designee abused her discretion.  The Board will then remand the matter for issuance of an order of eligibility under AS 23.30.041(e) and (f), and 8 AAC 45.050(f).


In this case, the parties have stipulated, and the documentary record reflects, that the employee has an extruded disk and a rating for a PPI.  Based upon review of the present record, the Board cannot find substantial evidence to support the RBA Designee’s determination of ineligibility under AS 23.30.041(e).  Accordingly, the Board finds an abuse of discretion by the RBA Designee within the meaning of 
AS 23.30.041(d).  The Board will reverse the RBA Designee’s determination that the employee is ineligible for reemployment benefits because at the time of medical stability she was not expected to have a permanent impairment.

IV. ELIGIBILITY FOR REEMPLOYMENT BENEFITS

AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational  Titles" for:


(1)
the employee's job at the time of injury; or


(2)
other jobs that exist in the labor market that the 

employee has held or received training for within ten 
years before the injury . . . .

(f) An employee is not eligible for reemployment benefits if . . .


(1)
the employer offers employment within the employee’s predicted post-injury physical capacities . . . 


(2)
the employee has been previously rehabilitated in a former workers’ compensation claim . . .; or


(3)  at the time of medical stability no permanent impairment is identified or expected.



The parties specifically request the Board to issue an order finding the employee eligible for reemployment benefits.  Here, the Board considers that request under 8 AAC 45.050(f).  The RBA has limited, statutory powers.  See Irvine v. Glacier General Construction, 984 P.2d 1103 (Alaska 1999).  AS 23.30.041(c) and (d) contain mandatory language that the RBA “shall” refer the employee for an evaluation with a rehabilitation specialist.  The RBA appears to have no discretion under the statute to abandon that procedure.  Cf. Id.  Nevertheless, AS 23.30.041(d) provides the Alaska Workers’ Compensation Board a right to review RBA eligibility determinations.  In the instant case, the employee brought this matter before us as a workers’ compensation claim appealing the RBA Designee’s determination, followed by a stipulation between the parties.  The parties agreed to request a modification.


The Board has interpreted the review provision of AS 23.30.041(d) to apply to all aspects of the reemployment process.  See, e.g., Corneliussen v. Nabors Alaska Drilling, AWCB Decision No. 03-0021 (January 31, 2003); Snell v. State of Alaska, AWCB Decision No. 02-0192 (September 20, 2002).  Under AS 23.30.135(a) and AS 23.30.155(h), the Board has broad authority to conduct procedings in a way to “best ascertain the rights of the parties.”  AS 23.30135(a).  In accord with 
AS 23.30.041(d), the Board can remand issues to the RBA based on its findings of fact.  See, e.g., Alderson v. UAF, AWCB Decision No. 01-0178 (September 14, 2001).

The parties have submitted a stipulation of fact to the Board, addressing the specific criteria listed in AS 23.30.041(e)&(f), and requesting an order under 8 AAC 45.050(f), finding the employee eligible under AS 23.30.041(e) and (f).  The Board has issued orders under these circumstances a few times.  See, e.g., Garrity v. Sourdough Express, AWCB Decision No. 98-0173 (June 25, 1998), Smart v. Carr Gottstein Foods Co./Safeway Stores, Inc., AWCB Decision No. 03-0270.  The Board finds, based on the facts of this case, it should issue an order based on the Stipulation.  

Although, upon reconsideration, the RBA Designee found the employee ineligible for reemployment benefits, the Board finds the underlying medical evidence has changed.  Based upon the newly discovered medical evidence, the parties have entered into a stipulation and requested a modification of the RBA Designee’s determination of ineligibility.  The stipulation filed by the parties includes an agreement of the parties that the employee meets the criteria for eligibility.  The Alaska Workers’ Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee’s benefits.  AS 23.30.120(a) provides, in part:

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter….

The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed disability benefit and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  In Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1991), the Alaska Supreme Court held that “the text of 
AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.


In the case before the Board, the new medical evidence, the employee’s workers’ compensation claim appealing the RBA Designee’s determination, and the parties’ stipulation requesting the Board overturn the RBA Designee’s determination of ineligibility and find the employee eligible for vocational rehabilitation benefits, all support the employee’s eligibility for reemployment benefits.  Based upon review of the record, the Board finds evidence to support all of the eligibility criteria of AS 23.30,041(e), and finds no evidence to support ineligibility under AS 23.30.041(f).  The Board finds sufficient evidence to raise the presumption of the compensability of reemployment benefits for the employee.


Once the presumption of compensability attaches, substantial evidence must be produced showing the claimed benefits are not due.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence, to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755, 757 (Alaska 1980).


In review of the record in this case, the Board cannot find substantial evidence to show the reemployment benefits are not due.  Based upon the stipulation and the Board’s review of the record, the Board finds the employee meets the criteria for eligibility for reemployment benefits.  The Board will remand this matter to the RBA Designee with instructions to issue an eligibility order under AS 23.30.041(e) and (f) and 8 AAC 45.050(f).  Id.


V. REFERRAL TO THE RBA FOR REEMPLOYMENT BENEFIT PLAN


AS 23.30.041(g) provides, in part:

Within 15 days after the employee receives the administrator’s notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee’s selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan. . . . 


8 AAC 45.530(c) provides, in part:

If the administrator determines the employer is eligible for reemployment benefits, the administrator’s notice must

(1)
state that the employee shall select a rehabilitation specialist within 10 days after the employee receives the notice;

(2)
be accompanied by a copy of the administrator’s list of rehabilitation specialists . . .


The Board finds the employee meets the eligibility criteria of AS 23.30.041(e) and, therefore, remands this matter to the RBA Designee with instructions to issue the employee notification of eligibility in accordance with AS 23.30.041(g) and 
8 AAC 45.530(c).  


ORDER

1. The RBA Designee’s determination of ineligibility is modified and reversed under AS 23.30.130 and 8 AAC 45.050(f).

2. The employee is eligible for reemployment benefits under the Alaska Workers’ Compensation Act, in accord with AS 23.30.041(e) and (f).

3. The Board remands this matter to the RBA with instructions to issue the employee a notification of eligibility in accord with AS 23.30.041(g) and 
8 AAC 45.530(c).  


Dated at Anchorage, Alaska this 17th day of June, 2004.





ALASKA WORKERS' COMPENSATION BOARD
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Patricia A. Vollendorf, Member
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Marc D. Stemp, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MYKI A. LEAF employee / applicant v. PROVIDENCE ALASKA MEDICAL CENTER, employer; PROVIDENCE HEALTH SYSTEM - WASHINGTON, insurer / defendants; Case No. 200223165; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th   day of June, 2004.

                           _________________________________

                            



  Robin Burns, Clerk
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