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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RANDY A. WHITAKER, 

                                                  Employee, 

                                                      Applicant,

                                                   v. 

DOYON DRILLING INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO,

                                                  Insurer,

                                                      Defendants.
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)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  200207685
        AWCB Decision No. 04-0141 

         Filed with AWCB Fairbanks, Alaska

         on June 17, 2004



We heard the employee's claim for authorization of medical treatment on April 22, 2004 in Fairbanks, Alaska.  Attorney Robert Beconovich represented the employee. Attorney Richard Wagg represented the employer and insurer (employer).  We closed the record at the end of the hearing.

ISSUES

1. Whether to grant the employee's request for an order to pay for an MRI and orthopedic treatment resulting from referral by the employee’s current treating physician Christopher Myron, D.C. 

2. Whether to award attorney fees to compensate the employee’s counsel for his services in this case. 

SUMMARY OF THE EVIDENCE

The employee injured his right knee while working for the employer on the North Slope in April of 2002. An ACL allograft reconstruction was done and ultimately the relationship with his treating orthopedic physician terminated when a dispute arose over payments from the insurer.


The employee relocated to Texas. His knee has not healed, is not currently stable and efforts at securing aftercare from any source in Texas have met with limited success, due to insistence by health care providers that the insurer make commitments to pay the costs of medical treatment. In a letter dated January 20, 2004, the employee designated Dr. Myron as his treating physician, specifically noted his office address as located at Lubbock Injury Rehabilitation Center. On March 30, 2004, Dr. Myron reported the employee experienced a significant instability in the knee and, among other things, recommended an orthopedic referral and an MRI. 

Meanwhile, on March, 3, 2004 the insurer controverted “[a]ll treatment at Lubbock Injury Rehabilitation,” stating that these services are "not prescribed by a recognized treating physician." At hearing, the employer clarified that there was no controversion of Dr. Myron’s evaluations and treatment, but only of non-doctor administered treatments, such as physical therapy. Nevertheless, the employee seeks an order finding the employer is obligated to provide orthopedic and MRI services and clearly authorizing continuing treatment by Dr. Myron in the locale where the employee resides, pursuant to A.S. 23.30.095 and 8 AAC 45.082.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


A. Medical Treatment
AS 23.30.095 provides in relevant part as follows: 

Medical treatments, services, and examinations. 

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .

(c) When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments. The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee.

8 AAC 45.082 provides for medical treatment in relevant part as follows:

(a) The employer's obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer. The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.

(b) In this section "provider'' means any person or facility as defined in AS 47.087.140 and licensed under AS 08 to furnish medical or dental services, and includes an out‑of‑state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08. . . .

           (f) If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows. Except as provided in (h) [allowing the employee or employer to voluntarily pay at rates exceeding the standards] of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months. Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.

The Alaska Supreme Court has held that "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute". Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991). By providing that employers are responsible for supplying medical care and those services "which the nature of the injury or the process of recovery requires," the Workers' Compensation Act further indicates that the Board's proper function includes determining whether the care paid for by employers under the statute is reasonable and necessary. Bockness v. Brown Jug, Inc., 980 P.2d 462 (Alaska 1999).

The Supreme Court also stated in Weidner v. Hibdon, 989 P.2d 727 (Alaska 1999), concerning medical treatment provided within two years of the date of injury, and thereafter:


       Under Alaska's Workers' Compensation Act, an employer shall furnish an employee injured at work any medical treatment "which the nature of the injury or process of recovery requires" within the first two years of the injury. The medical treatment must be reasonable and necessitated by the work-related injury. Thus, when the Board reviews an injured employee's claim for medical treatment made within two years of an injury that is undisputably work-related, its review is limited to whether the treatment sought is reasonable and necessary. 

          On the other hand, when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize "indicated" medical treatment "as the process of recovery may require." Given this discretion, the Board is not limited to reviewing the reasonableness and necessity of the particular treatment sought, but has some latitude to choose among reasonable alternatives.  (Footnotes omitted.)


In this case, there is no dispute concerning the work-connection of the employee’s knee condition. Accordingly, we find there is no affirmative evidence showing his condition is not work related, nor is there evidence eliminating all reasonable possibilities that the disability is work-related.  We find the presumption has not been rebutted.  

  Even assuming the presumption has been rebutted, we would find the injury and the employee’s knee condition compensable.  Based on the employee's medical record, we find by the preponderance of the available evidence, the employee suffered a work injury, which caused his need for continuing medical treatment.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 317 (Alaska 1981).  

At hearing the employer stated that it does not dispute that medical benefits are owed for the employee’s knee condition. Nevertheless, the employer’s March 4, 2004 Controversion Notice states the employer controverted “[a]ll treatment at Lubbock Injury Rehabilitation,” because it was “[n]ot prescribed by a recognized physician.” According to hearing testimony, Dr. Myron is the owner and operator of the facility. Based on our finding that Dr. Myron is the employee’s recognized treating physician, we find that his treatments and those prescribed at the “Lubbock Injury Rehabilitation” shall be paid in accord with our frequency standards.

B. Attorney Fees and Costs 

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking reasonable attorney fees pursuant to 23.30.145(b) consistent with his affidavit of attorney fees and cost as supplemented with the time through hearing. The Alaska Supreme Court noted in Williams v. Abood, 53 P.3d 134,147 (Alaska 2002) as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them." However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of this litigated proceeding. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers. Wien Air Alaska v. Arant, 592 P.2d at 365-66. This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose. 

Wise Mechanical Contractors v. Bignell, 718 P.2d 971,975 (Alaska 1986)

Based on our review of the record, we find the employee’s attorney has successfully obtained a benefit for the employee.  Specifically, we find the employer resisted payment of medical benefits, which have been awarded. Accordingly, we conclude the employee is entitled to receive payment of her attorney fees and costs for obtaining these benefits.  


The policies underlying the attorney's fee statute further support our conclusion.  AS 23.130.145 provides for attorney's fees in order to ensure that injured workers are able to obtain effective representation.  Underwater Construction v. Shirley, 884 P.2d 156,159 (Alaska 1994).  Wien  Air Alaska v. Arant, 592 P.2d 352, 365-66 (Alaska 1979), overruled on other  grounds, Fairbanks N. Star Sch. Dist. v. Crider, 736  P.2d 770  (Alaska  1989).  The Court has found:

Where an employer resists payment of benefits, the injured worker must retain an attorney to protect his interests.  ‘The employer is required to pay the attorneys' fees relating to the unsuccessfully controverted portion of the claim because he created the employee's need for legal assistance.’

Underwater Construction, at 159, citing  Haile v. Pan American World Airways, Inc., 505 P.2d 838,  842  (Alaska  1973) (Rabinowitz, J., dissenting  in  part, concurring  in  part).  


The employee seeks an award of reasonable attorney fees and costs under AS 23.30.145(b). Upon reviewing the record, we find the employee provided an affidavit of attorney fees and costs, submitted by the employee’s attorney on April 16, 2004. This affidavit itemizes attorney fees of $1,767.50, billed at $175.00 per hour. He lists no other litigation costs.   


The employer objects to the attorney fee claim for two reasons. First, the employer contends that, though the billing rate of $175 per hour is reasonable, much of the listed work appears to be clerical in nature. Second, the employer asserts that much of the itemization appears to cover work, which was not the subject of this hearing - specifically the topic of a reemployment administrator appeal, which was postponed to a future hearing date.

We have considered the nature, length and complexity, and benefits awarded in this case, as well as the contingent nature of workers’ compensation cases. We also considered the employer’s objections. We note that the record reflects the employee’s first appointment with Dr. Myron was on February 12, 2004. Only after that date could the dispute arise concerning the MRI preauthorization, which was the subject of the instant hearing. Accordingly, we will award attorney fees for any work performed on this case from February 12, 2004 through the instant hearing date. 

The affidavit of fees lists a total of 5.0 hours working on this case February 12 through April 15, 2004 when the affidavit was prepared. We will add an additional hour to the billing to cover time spent at hearing, billed at $175 per hour. Accordingly, we conclude that an award of attorney fees and costs in the total amount of $1050.00 (6.0 hours x $175.00) is appropriate for attorney time spent on issues covered thus far in this case. AS 12.30.145, 8 AAC 45.180.

ORDER

1.  The employer shall pay the employee medical benefits in accord with this decision. 

2. The employer shall pay the employee’s reasonable attorney fees in the amount of $1050.00.

Dated at Fairbanks, Alaska this 17th day of June, 2004.
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Fred Brown, 
Designated Chairman



















________________________________________                                
                                 
    John Giuchici, Member
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            Chris N. Johansen, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.
RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RANDY A. WHITAKER employee / applicant; v. DOYON DRILLING INC., employer; ALASKA NATIONAL INSURANCE CO, insurer / defendants; Case No. 200207685; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 17th day of June, 2004.
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