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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DEBRA K. GALLAGHER, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

FAIRBANKS NORTH STAR BOROUGH 

SCHOOL DISTRICT,

                          (Self-insured) Employer,

                                                            Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200021213
        AWCB Decision No. 04-0142 

         Filed with AWCB Fairbanks, Alaska

         on June 21, 2004


We heard the employee’s Petition to Strike EIME
 Report by orthopedic surgeon John Joosse, M.D., on May 20, 2004, in Fairbanks, Alaska, on the basis of the written record and legal briefs.  Attorney Michael Jensen represents the employee.  Attorney Zane Wilson represented the self-insured employer.  We closed the record when we met to consider the petition, on May 20, 2004.


ISSUE
Shall we strike the EIME report of Dr. Joosse from the record concerning the employee’s claims?


SUMMARY OF THE EVIDENCE
The employee injured her back moving boxes of frozen food, while working as a food service worker for the employer at Tanana Middle School on August 24, 2000.  The employee completed a Report of Occupational Injury or Illness on the same day.  The employer provided medical benefits, and the employee received conservative care from Eric Meffley, PA-C; Ives, D.C.; George Allen, D.C.; David Witham, M.D.  

At the employer’s request, the employee was examined by Dr. Joosse on August 13, 2003.  In his EIME report, Dr. Joosse diagnosed spondylosis, with first degree spondylolisthesis.  He indicated this was a congenital condition, and indicated her August 2000 back injury was not a substantial factor in worsening the pre-existing condition.  Based on Dr. Joosse’s report, the employer filed a Controversion Notice on August 20, 2003, denying the employee’s entitlement to benefits under the Alaska Workers’ Compensation Act. 

The employee filed a Workers’ Compensation Claim dated September 29, 2003, claiming medical benefits, permanent partial impairment (“PPI”) benefits, and asserted the employer had frivolously and unfairly controverted her benefits.  The employer again controverted her claim with a Notice on March 15, 2004.

The employee filed a Petition to Strike EIME Report on April 12, 2004, asserting Dr. Joosse had a conflict of interest that precludes him from conducting examinations for this employer.  The employer filed a Response to Petition to Strike EIME Report on February 19, 2004, acknowledging that Dr. Joosse is the brother-in-law of Jeannette Joosse, the Claims Manager for the employer, but asserting Dr. Jossee receives the same information as any other EIME physician.  The employer argued no statute or regulation bars EIME physicians related to an employer’s staff.  It argues the evidence is admissible, and the employee can argue over the weight to be accorded the report when the parties appear before the Board.  In a Supplement to Response to Petition to Strike EIME Report, the employer Dr. Joosse had been the claimant’ physician in cases involving the employer 36times since 2000; and had served as an EIME physician for the employer 31 times during the same period. 

In a prehearing conference on May 17, 2004, the parties agreed to a hearing on the basis of the written record and the parties’ legal briefs.  The Board Designee set the hearing for May 20, 2004.  We closed the record on that date when we met to consider the petition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(e) provides, in part, that an: "employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice, authorized to practice medicine under the laws of the jurisdiction in which the examination occurs . . . .”

Our statute and our case law strongly favor the development of an inclusive medical record for our consideration.  Under AS 23.30.107(a), an employee must release all evidence “relative” to the injury.  Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing medical evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized." 
  If a party unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, we have determined we have the authority to dismiss claims or petitions if a party willfully obstructs discovery.
  AS 23.30.095(e) grants employers the right to have injured workers examined by physicians of the employers’ choosing.  Also, the statute specifically grants the Board authority to order additional examinations to shed light on disputed claims, and to fully develop a record.

On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.

Considering the statutory provisions and case law discussed above, we conclude that our record should be open to all evidence “relative” to a claim.
  That is, all evidence relevant or necessary to the resolution of the claim.
  This evidence is to be winnowed in the adversarial process of cross-examination and weighing in a hearing before the Board.
  As asserted by the employer, there is no statute or regulation that bars EIME reports by physicians related to an employer’s staff.  The EIME physician does not have decision-making authority.  An EIME physician is considered an expert witness or agent of the employer.

We have examined the report of Dr. Joosse, and considered the employee’s criticisms of that report, based on the physician’s physician consanguinity.  We find his report is clearly evidence “relative” to the employee’s claim.
  We cannot find Dr. Joosse’s report is cumulative, repetitious, irrelevant, or non-material.  We find it is the sort of evidence we must weigh and consider in resolving the disputes and ascertaining the rights of the parties.
  The employer’s criticism of the physician’s relation to one of the employer’s staff should be used to winnow this evidence in the adversarial process of cross-examination and argument in any hearings concerning the merits of the employee’s claims.  Accordingly, we will deny the employee’s petition to strike the report.   


ORDER
The employer’s Petition to Strike EIME Report is denied and dismissed.


Dated at Fairbanks, Alaska this 21ST day of June, 2004.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,  Designated Chairman







____________________________                                






John Giuchici,  Member







____________________________                                  


Chris N. Johansen, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DEBRA K. GALLAGHER employee / applicant; v. FAIRBANKS NORTH STAR BOROUGH SCHOOL DISTRICT, self-insured employer / defendant; Case No. 200021213; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 21ST day of June 2004.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk
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