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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                  Juneau, Alaska 99802-5512

	JASON H. GREENWOOD, 

                                                   Employee, 

                                                            Claimant,

                                                    v. 

ALASKA FLEET SERVICES, INC.,

                                                  Employer,

                                                   and 

 AK NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
	)

)
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)
	         FINAL

         DECISION AND ORDER

        AWCB Case No.  200106484
        AWCB Decision No.  04-0155

         Filed with AWCB Anchorage, Alaska

         On June 29, 2004


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim seeking workers’ compensation benefits for his cervical condition on May 26, 2004, at Anchorage, Alaska.  Attorney Nora Barlow represented the employer and its insurer (“employer”).  The employee represented himself.  We closed the record at the conclusion of the hearing.


ISSUES

Is the employee’s cervical condition a compensable injury under AS 23.30. et. seq.?


SUMMARY OF THE EVIDENCE

The employee reported that on March 10, 2001, he injured his upper right back and shoulder in the course and scope of his employment  with the employer.
 The employer doubted the validity of the claim because the employee had earlier complained of soreness in his shoulder and neck, attributing it to shoveling snow in his driveway at home or from moving his desk several months earlier.
  Three months later, on July 11, 2001, the employee filed a claim for workers’ compensation benefits (“WCC”) alleging that the March 10, 2001 injury occurred after moving to a new workstation and performing the duties of another position in addition to his own. 


This was not the employee’s first work related injury with this employer. In October 2000, the employee had injured his low back.  He treated with Gregory Culbert, D.C., for his 2000 injury.  Medical records from that time reveal that the employee had injured his upper back many years ago and that he had had a rotator cuff injury that resolved with therapy.
  While receiving treatment for the low back, the employee also complained “some mid thoracic spine pain  . . . It is made worse with lateral flexion of his head to the left; made somewhat improved by use of magnets.” 
   Dr. Culbert diagnosed the employee with lumbar, sacroiliac, and thoracic strain/sprain as well as cervical joint dysfunction.
  The employee’s therapy for his 2000 injury included manipulative therapy “through out the cervical, thoracic, lumbar and sacroiliac regions . . ..”
  Dr. Culbert regularly checked the employee’s cervical range of motion as part of his treatment for the employee’s low back injury.
  An undated chart note
 from Dr. Culbert for the 2000 injury reveals almost identical cervical complaints as an undated chart note
 related to the March 10, 2001 WCC.  The only difference between the two is that the undated chart note related to the March 10, 2001 WCC identifies trigger points in the employee’s deltoid region and the undated chart note related to the 2000 WCC does not.  


By January 30, 2001, the employee had returned to pre-injury status and was released  by Dr. Culbert from treatment.    Before releasing the employee, he and Dr. Culbert discussed ergonomics, proper posture and how to arrange his workstation to avoid future problems.  


The employee sought no further treatment until March 13, 2001, when he was treated for back pain at the emergency room.  The employee’s medical history as presented on the Emergency Visit Record reflects that the employee was shoveling snow five days prior and later incurred neck and upper back pain.  It further provides that the employee  “has had same type and focus of injury before.”
 The employee was released with pain pills and told to follow up with his family doctor.  The next day, March 14, 2001, the employee returned to the emergency room again complaining of neck and upper back pain.
  The employee reported that he was not sure how he injured him self but that on March 10, 2001, he was shoveling snow prior to the onset of pain and difficulty sleeping.
  Again the employee was sent home with pain pills.
  That same day, the employee followed up with his family medicine provider who prescribed Clebrex and Flexeril.  The employee was referred to the complementary medicine department for acupuncture.  On March 16, 2001, the employee returned to his family medicine provider seeking additional pain medication, which was prescribed.
  He was seen again on March 19 and 22, 2001.  The chart notes for those days provide that the employee was complaining of “disc inflammation and right shoulder pain above the scapula.”
  
The chart note for the March 19, 2001 visit indicated that in addition to his shoulder pain, the employee had a low back spasm and his lumbar was discolored and blackish.  On March 22, 2001, the employee was still experiencing pain in his right shoulder.
 The employee revealed that he had injured his right shoulder five years earlier. 


On March 28, 2001, the employee returned to Dr. Culbert seeking treatment.  The employee complained of neck, upper back, and right upper extremity pain.  He reported to Dr. Culbert that the pain had gradually increased over the past three weeks after his workstation ergonomics changed.
   Dr. Culbert’s chart note is the first one that attributes the employee’s injury to or mentions work as a causal factor.


On May 10, 2001, Michael Gevaert, M.D, saw the employee on referral from Dr. Culbert.  Dr. Gevaert took a history from the employee that reported:

[The employee] attributes his present condition to a March 28, 2001, work-related injury.  During his employment . . . he started experiencing severe neck pain and right arm pain.  He was placed at a nonergonomic workstation.  His coworker was fired, and he had to pick up the slack.  He started experiencing right-sided cubital tunnel syndrome, and right-sided carpal tunnel syndrome.  He was experiencing intermittent tingling sensation and numbness in the fourth and fifth digits of the right hand.  His left arm remained asymptomatic.

Dr. Gevaert recommended the employee under go an MRI
 to rule out a surgical lesion.
  The MRI revealed a disk herniation at C6-C7, some none clinically significant disk bulges at C4 – C5 and C5 – C6, as well as some degenerative changes.


Dr. Culbert next referred the employee to Davis Peterson, M.D., for a surgical evaluation.  On June 21, 2001 Dr. D. Peterson saw the employee and determined he was a surgical candidate.
  After reviewing his treatment options, the employee declined surgery and opted continue with conservative treatment.

 
Prior to his surgical consult; the employee underwent an employer medical evaluation (“EME”) performed by Richard Peterson, D.C., on June 1, 2001.  Dr. R. Peterson reviewed the employee’s medical records from March 28, 2001 thru May 15, 2001, took the employee’s medical history, and conducted a physical exam.
 Dr. Peterson opined that the employee was suffering from a herniated pulposus at C6-7 and there was no direct relationship of this diagnosis to work activities on or about March 10, 2001.
  Dr. R. Peterson recommend no further treatment and found the employee medically stable.
 Finally, Dr. R. Peterson opined, “While poor ergonomics could possibly have caused some minor muscle ache in the cervical area, it would not be a substantial factor in [the employee’s] disk herniation.
  


Dr. R. Peterson provided a second EME opinion on December 29, 2001, after reviewing the employee’s deposition and some additional medical records.  He affirmed his earlier finding that the employee’s work activities were not a substantial factor contributing to his cervical herniated disc.
  It was his opinion that the snow shoveling the employee did the evening of March 10, 2001 followed by an onset of pain, is an acceptable alternative explanation for his cervical condition.


Alan C. Roth, M.D., performed a second independent medical evaluation (“SIME”) on February 22, 2002.


Dr. Roth reported:

Mr. Jason Greenwood is a 34-year-old gentleman who developed neck and upper back discomfort.  The record review demonstrates that the patient had reported onset of discomfort over a few weeks, culminating roughly March 10, 2001.  The patient testifies that he was performing the work of two people at an essentially nonergonomic workstation.  He apparently did not complain of his discomfort to anybody at work until after returning from a weekend when in answer to a question he stated that he wasn’t sure what he had done except shovel snow.

On the one hand, the patient at some pint did sustain a cervical disc herniation with radiculopathy.  Frequently this type of injury is associated with more acute episodic trauma such as with shoveling snow.  On the other hand, his x-rays did reveal degenerative joint disease of the cervical spine and a history has been given of intermittent heavy physical work as a mechanic.  Further, the patient presently is not magnifying his symptoms and, in fact, minimizes his present symptoms, stating he is essentially pain-free and he strikes me as a straightforward gentleman.

Opinion that to a reasonable degree of medical probability, in other words it is greater than 50% probable, the patient’s work activities were a substantial factor in causing his neck discomfort and associated cervical disc herniation with radiculopathy.  Certainly, the snow shoveling aggravated his condition or perhaps lit up a preexisting relatively asymptomatic condition.

Dr. Roth noted that although the employee had been treated for a thoracic strain in the past, it was his opinion that the March 10, 2001 incident was not an aggravation of a preexisting strain.
  


Dr. Roth assigned a 5% permanent partial impairment (“PPI”) rating.  He also opined that the employee was medically stable by September 21, 2001 and that the chiropractic care received by the employee up to September 24, 2001 was reasonable and necessary.


Dr. Culbert testified telephonically at the hearing.  He testified that he is not an ergonomic specialist and that he has not seen the employee’s workstation or telephone set up.  When asked, Dr. Culbert did not know what the employee’s work duties were.


Dr. Culbert opined that the employee’s condition is associated with repetitive strain to the cervical spine and heavy lifting.  When asked if shoveling snow could cause the employee’s injury, Dr. Culbert responded that it could have and that work could have aggravated the problem.  He further opined that while it could have been a possibility that shoveling snow caused the disk herniation, it was not probable. 


The employee sought to call Lee Post, an owner of the employer.  Mr. Post was unavailable to testify.  The employee made an offer of proof that Mr. Post would testify regarding the employee’s workload, that one person was laid off, and the employee was doing the work of two people.  Mr. Post is also the author of the employee’s exhibit EE-1, the sketch of the employee’s workstation and would agree that the pallet and plywood had been removed.
 Finally, the employee offered that Mr. Post would provide testimony that the employee’s injury was work related.  The employer objected to Mr. Post testifying regarding the work relatedness of the employee’s condition.  The employer argued that Mr. Post had no education or background that would qualify him to address the work relatedness of the employee’s condition.


The employee testified that he believed injury is work related because it occurred when he was assigned the duties of another employee that necessitated him rearranging his workstation and the employer removed one of the modifications.
  He explained that he was working at both his desk and at the service counter. The counter was higher than the desk. To make the counter more usable and comfortable, a pallet and piece of plywood were placed on the floor to gain three inches.
  This modification allowed the employee to use the counter as a desk, which permitted him to avoid standing and straining his neck. The employer removed the pallet and plywood in early February to prevent people from tripping over it.
  The employee explained that he did not associate his workstation with his cervical injury until one day when he moved his keyboard to his lap and this relieved some of his pain.
  He explained that the reason he did not immediately associate the injury with work was that on March 10, 2001, he left work, shoveled his driveway, played with his kids and then some time later that night he started to experience pain.  He further explained that he had had some discomfort prior to March 10, 2001 but that it was not painful.  At the time, thinking about what could have caused the pain, the only thing he came up with was shoveling snow.

The employee argues that his cervical condition is work related. The employee relies upon Drs. Roth and Culbert’s opinion that the employee’s cervical herniation is work related and was caused by an improper workstation.  


The employer argues that the employee has not attached the presumption of compensability and the employee’s claim should be denied.  In the alternative, the employer argues that it has rebutted the presumption of compensability through the EME report of Dr. Peterson that poor ergonomics was not a substantial factor in the employee’s condition.  The EME report also identifies an alternative explanation, which if accepted would rule out work as a possible cause of the injury – the employee’s snow shoveling is an alternative explanation.  


The employer also argues that the employee has not established by a preponderance of the evidence that his cervical herniation and the need for further treatment is work related.  The employer reasons that when viewed as a whole, the record is replete with inconsistent statements by the employee and hence his credibility comes into question.  Because Drs. Culbert and Roth relied upon the history provided by the employee and the employee is not credible, it reasons that their conclusions are not reliable and should be given less weight in the Board’s deliberations.  Finally, the employer notes that the first time the employee considered work as a cause of his cervical complaints was only after seeing Dr. Culbert, the physician who had treated the employee for his prior claim.  Accordingly, dismissal of the employee’s claim is appropriate.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Where employment causes injury or when employment aggravates, accelerates, or combines with a pre-existing condition to cause a disability, the claimant is entitled to compensation and benefits.
  The employment must be a substantial factor contributing to the disability.
   Here, the employee seeks benefits associated with his cervical condition.  The employee claims that his injury was caused by the ergonomic set up of his two workstations.  The employer argues that his work was not a substantial factor in his cervical condition.  Rather, it was either pre-existing and aggravated by shoveling snow or it was caused by shoveling snow.
An injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The claimant need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the claimant must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the claimant must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the tier of fact that the asserted facts are probably true.
 


We find the claimant introduced sufficient evidence to raise the presumption of compensability.
  We find the opinions of Dr. Culbert and Dr. Roth that the employee’s work actives were a substantial factor in causing his cervical condition is sufficient minimal medical evidence to raise the presumption of compensability.


We do not weigh the credibility of the testimony during the first stage of the presumption analysis.
  We find the employee has introduced sufficient “minimal” evidence to establish the compensability of his claim.  We also find that this claim is based on highly technical medical considerations and that the claimant has presented medical evidence necessary to make that connection.
  Following the Court’s rationale in Meek,
 we therefore apply the presumption of compensability from AS 23.30.120(a)(1) to the benefits claimed. 


Upon establishing the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence. "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
     We examine the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminated any reasonable possibility that the employment was a factor in the disability.
  


The employer relies upon the EME physician, Dr. R. Peterson’s opinion that there is no direct relationship between the employee’s current condition and his work activities on March 10, 2001.  Dr. R. Peterson has opined that the employee’s work activities were not a substantial factor contributing to his cervical condition and that the snow shoveling done prior to the onset of pain could be a probable alternative explanation.

We do not weigh the credibility of the testimony during the second stage of the presumption analysis.
  We find the opinion of Dr. R. Peterson is the amount of, and type of, relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  We find that the opinion of Dr. R. Peterson provides an alternative explanation, which if accepted, would exclude work-related factors as a substantial cause of the employee’s cervical condition.

We find Dr. R. Peterson’s opinion provides sufficient evidence to rebut the presumption of compensability.
  The employee must therefore prove his claim for benefits by a preponderance of the evidence.
   It is not necessary that the employee prove his work for the employer was the legal cause of his injury. Rather, we are instructed by our state Supreme Court that we are to impose workers' compensation liability "whenever employment is established as a causal factor in the disability."
  A "causal factor" is a legal cause if "it is a substantial factor in bringing about the harm" at issue.
 

We find that the employee was receiving treatment for his neck condition for 12 days before he considered whether or not it was work related.  The employer questions the credibility of the employee because he changed his explanation of how he injured himself.   We find it was only after the employee saw the physician who had previously treated him for a worker’s compensation claim that the employee considered the work relatedness of his complaints.  It does not surprise us that the employee looked to the activity closest in time to the pain as the cause of the pain rather than what may have been the actual the triggering event.  Therefore, we are not persuaded that this is sufficient to attack the employee’s credibility.  We find the employee’s actions and beliefs reasonable in light of the circumstances.

It is undisputed that the employee’s workstation had changed prior to his neck complaints.  We find that placing a pallet and plywood on the floor thereby raising the floor to a comfortable height had modified one of the workstations.  We find the pallet and plywood were removed from the workstation on or about early February 2001.  We find, based on the employee’s statements to medical professionals, that he was shoveling snow on March 10, 2001.  We find that he complained of shoulder and neck pain shortly thereafter.  We further find that the employee has previously reported neck pain to health care professionals and received treatment for the neck pain.  We also find that the employee had an earlier neck injury.  

It is undisputed by all the doctors that at some point the employee did sustain a cervical disk herniation with radiculopathy. We find, as revealed in the MRI, that the employee had degenerative changes as acknowledged by Dr. R. Peterson.  We do not find the employee has established by a preponderance of the evidence that his work was a substantial cause of his disk herniation or the degenerative changes noted in the MRI.  

However, worsening of symptoms or an aggravation of an underlying condition is compensable.
    We find, by a preponderance of the evidence, that the employee’s work was a substantial factor in a worsening of symptoms or an aggravation of an underlying cervical condition.  All of the physicians agree that the employee had been asymptomatic as to his low back injury for a period of time prior to the onset of his cervical condition and that what occurred was not an aggravation of that preexisting condition.  We find a reasonable person would anticipate a lumbar strain to be associated with shoveling snow, rather than a cervical strain.  All of the physicians agree that the change to the employee’s workstation would cause, at a minimum muscle ache in the cervical area. 

Based on these findings we conclude that the employee suffered a temporary aggravation or increase in symptoms for his cervical condition.   We find the employee had prior problems with his cervical area and was treated for it.  We are persuaded by the Dr. Roth’s observation that “certainly, the snow shoveling aggravated his condition or perhaps lit up a preexisting relatively asymptomatic condition.”  We find that the snow shoveling was a substantial factor in the employee’s need for medical treatment. However, we also find that the employee’s workstation was a substantial factor in the employee’s need for medical treatment.  

We find on the matters of medical stability and further medical intervention, we give more weight to the expertise of Dr. Roth.  Dr. Roth opined that the employee was medically stable by September 21, 2001.  We find chiropractic care from March 22, 2001 up through September 24, 2001, which does not deviate from our frequency standards, is compensable as reasonable and necessary medical treatment.  

Dr. Roth also provided a permanent partial impairment rating of 5% based on the herniated disk with C6 radiculopathy.  Having found the disk herniation and C6 radiculopathy is not work related, we conclude that employee has no compensable permanent partial impairment.  


ORDER

The employee is awarded benefits as set forth above.



Dated at Anchorage, Alaska this 29th day of June, 2004.







____________________________                                






Rebecca Pauli, Designated Chair







____________________________                                






Andrew J. Piekarski, Member







____________________________                                  






Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JASON H. GREENWOOD employee / claimant; v. ALASKA FLEET SERVICES, INC., employer; AK NATIONAL INS CO, insurer / defendants; Case No. 200106484; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of June, 2004.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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