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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SHAWN A. YOUNG, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

ASCG INSPECTION INC,

                                                  Employer,

                                                   and 

ALASKA INSUR. GUARANTY ASSN,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  200007730
        AWCB Decision No. 04-0157 

         Filed with AWCB Fairbanks, Alaska

         on July 1, 2004


We heard the employee’s appeal of the denial of his eligibility for reemployment benefits, and the employer’s petition for a finding of overpayment of benefits, in Fairbanks, Alaska on June 3, 2004.  Attorney Michael Jensen represented the employee.  Attorney Robert Bredesen represented the employer and insurer (“employer”).  We intended to close the record upon the conclusion of the hearing, but the original version of the employee’s June 3, 2004 supplemental affidavit of attorney’s fees and costs did not arrive at our office until June 7, 2004.  We closed the record when we next met, June 17, 2004.

ISSUES

1.
Did the employee file a timely appeal of the November 27, 2000 Reemployment Benefit Administrator (“RBA”) decision finding him not eligible for reemployment benefits?

2.
Shall we modify the November 27, 2000 RBA decision finding the employee not eligible for reemployment benefits?

2.
Did the RBA Designee abuse his discretion in finding the employee not eligible for reemployment benefits in his determination on November 27, 2000?

3.
Is the employer entitled to overpaid temporary total disability (“TTD”) benefits under AS 23.30.155(o)?

4.
Is the employee entitled to reasonable attorney fees and legal costs under AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE

In an initial, interlocutory decision and order regarding this claim, AWCB Decision No. 04-0109  (May 6, 2004), we recited the facts and history of this case as follows:
The employee was injured on March 13, 2000, while working as a Non Destructive Examination Technician/Art Field Lead Technician for a subsidiary of the employer. When injured he was scanning a pipe for corrosion using a crawler weighing 200 pounds to take X-rays of the pipe. The employee was on a ladder between two pipes when the crawler started to fall. He grabbed it and felt a pop in his left shoulder.

The employee had previously injured his left shoulder on November 24, 1997 while working for Alaska Cold Storage. At that time he was carrying two kegs of beer when he slipped on the ice. 

Following the March 13, 2000 injury, Duane Odland, D.O., treated the employee and prescribed physical therapy. On June 8, 2000 Dr. Odland stated he believed there was not enough improvement for release to work.

Dr. Odland referred the employee to orthopedic surgeon Stanley Kopp, M.D. Dr. Kopp was one of several orthopedic physicians at the Denali Orthopedic Surgery Clinic. On June 15, 2000 Dr. Kopp diagnosed a rotator cuff re-injury. Dr. Kopp recommended modified work with no repetitive, above shoulder lifting. An MRI[
] on June 29, 2000 confirmed tendonitis or tendinopathy.

In Dr. Kopp’s absence, Thomas Shepard, M.D., of the Denali Orthopedic Surgery Clinic next saw the employee.  Dr. Shepard thought the MRI confirmed rotator cuff inflammation. He prescribed medications and physical therapy.

On July 10, 2000 Dr. Shepard recommended no use of the left shoulder and declined to release the employee to work. On August 7, 2000 Dr. Shepard recommended physical therapy for another month. He injected the shoulder with cortisone and xylocaine on September 11, 2000. He reported that if it did not help, surgery would be the alternative. He thought the employee might be having symptoms of impingement. On September 25, 2000 Dr. Shepard diagnosed a probable impingement syndrome and prescribed a TENS unit. He also returned the employee to physical therapy to see if it would “loosen it up a little more.”

Mr. Hunt, the physical therapist, confirmed that the employee had limited range of motion and pain. He concluded that the potential for rehabilitation was “fair.” He was still in physical therapy on October 6, 2000.

On October 9, 2000 Dr. Shepard reviewed the Predication of Impairment form provided by the rehabilitation specialist, Dennis Johnson. Dr. Shepard checked that he did not expect the employee to have a ratable impairment as a result of his injury. He also approved four job descriptions provided to him by Mr. Johnson. The heaviest of job descriptions required lifting in excess of 100 pounds. 

Dr. Shepard had not seen the employee since administering the employee’s September 25, 2000 injection. On October 23, 2000 when Dr. Shepard saw the employee again, he would not release him for any type of work. He again prescribed a TENS unit and continued physical therapy. The TENS unit could not be ordered until November 8, 2000.

Lloyd Mercer, M.D., also of the Denali Orthopedic Surgery Clinic, saw the employee on December 11, 2000. He diagnosed a probable chronic tear of the rotator cuff and prescribed additional physical therapy. Dr. Mercer thought the employee could only return to work if it involved no overhead lifting. He believed the employee might be an excellent candidate for arthroscopic evaluation of the shoulder and referred him to Richard Strohmeyer, M.D., 

Dr. Strohmeyer was also with the Orthopedic Surgery Denali Clinic. Additional physical therapy was prescribed. On January 2, 2001 Dr. Strohmeyer restricted the employee to no work at or above shoulder level. He did not believe the employee’s condition was medically stationary. Dr. Strohmeyer re-injected the shoulder joint. Dr. Strohmeyer thought that the employee’s work capacity had not changed from that recommended by Dr. Mercer.

On January 23, 2001, Dr. Strohmeyer released the employee to modified work with no change on the previous restrictions involving overhead lifting or work at shoulder level. He recommended proceeding with surgical decompression and excision of the distal clavicle if the employee’s pain was not significantly improved in three to four weeks. After no improvement was noted, arthroscopic decompression and distal clavicle excision was scheduled, “pending workman’s comp approval.” On April 3, 2001 the employee expressed his desire to proceed with surgery, but it was not scheduled.

On September 12, 2001 the employee obtained a second opinion from orthopedic surgeon Robert Gieringer, M.D. Dr. Gieringer diagnosed a possible SLAP tear or biceps tendon injury and recommended an MRI scan. This was tentatively scheduled for December 28, 2001.

On February 11, 2002 Jay Caldwell, M.D., of Anchorage, stated that the employee’s condition had not reached medical stability. Dr. Caldwell released the employee to modified work with no lifting in excess of 20 pounds and only occasional overhead work and push-pull work. He stated that the employee could not do his regular work.

Due to various problems and disputes, the MRI was not authorized and scheduled until August 29, 2002. It was performed on August 30, 2002. The MRI confirmed degenerative changes of the AC joint and no evidence of a rotator cuff tear.

Based on the findings of the MRI, on September 4, 2002. Dr. Gieringer advised the employee to avoid physical labor. He recommended only light physical work. 

On April 11, 2003 an employer-sponsored independent medical evaluation (EIME) was performed by Michael Gevaert, M.D. Dr. Gevaert rated the employee’s shoulder condition at 2% whole person impairment with 50% of this impairment due to the preexisting condition.

On May 28, 2003 Dr. Gieringer rated the employee’s shoulder condition at 11% whole person permanent impairment. He again stated the employee could not perform any of the job descriptions that Dr. Shepard had approved on October 9, 2000.

The insurer paid temporary total disability (TTD) benefits through May 28, 2003. It then accepted Dr. Gieringer’s 11% rating and paid PPI benefits accordingly.

II. Vocational Rehabilitation History

On August 2, 2000 the employer requested the employee be referred for a reemployment benefits eligibility evaluation. Rehabilitation specialist Dennis Johnson was assigned this task and contacted the employer. He presented to the employer the SCODDOT[
] job description labeled “Non Destructive Inspector Specialist.”

As already stated, Dr. Shepard approved the job descriptions. Although this conclusion was inconsistent with the opinions of his colleagues, Drs. Kopp, Mercer, and Strohmeyer and the therapist Mr. Hunt, based on Dr. Shepard’s October 9, 2000 opinion, Dennis Johnson recommended to the RBA that the employee not be found eligible for reemployment benefits. No medical records were furnished to the RBA for his review.[
]

On November 27, 2000 the RBA determined the employee was ineligible for reemployment benefits. The employee states that on December 11, 2000 he telephonically appealed this decision. He said he also sent the RBA a letter informing him he disagreed with the decision. The employee believes the letter was sent a week after his telephone conversation, but this letter has never been found. 

On May 28, 2003 Dr. Gieringer concluded that vocational rehabilitation was needed, that the employee’s condition had reached medical stability and that he had a permanent impairment. Dr. Gieringer concluded the employee could not perform any of the jobs that Dr. Shepard had approved. Based on Dr. Gieringer’s opinion the employee filed a workers’ compensation claim on July 9, 2003. He again requested a vocational rehabilitation eligibility determination and also, alleging a change of condition, requested modification of the RBA’s earlier decision.

The employee argues that his December 11, 2000 telephone call was a timely appeal of the eligibility denial and should have been acted upon by the Division. The employee also asserts that the October 9, 2000 approval of the DOT job descriptions by Dr. Shepard was inconsistent with [and] contrary to his and his colleagues’ contemporaneous reports and gives additional support to the employee’s claim for modification due to a mistake of fact. The employee asserts that improper labeling of the radiographer DOT job description, identifying it as the job he performed for the employer, also gives credence to a claim that the RBA’s decision was based on a mistake of law.

On January 30, 2004, based on Dr. Gevaert’s December 9, 2003 deposition testimony, the employee again requested a referral for an eligibility evaluation, as well as modification of the RBA’s earlier decision. The RBA has not responded to this January 30, 2004 request.

Upon receipt of the employee’s claim, the insurer immediately denied the claim. It also asserted an overpayment for the TTD and PPI[
] benefits paid. The insurer made a counterclaim seeking an overpayment of TTD paid from May 29, 2001 to May 27, 2003 in the amount of $73,900.00.
 The insurer based the counterclaim on the results of an October 2003 PCE by Alan Blizzard and the EIME results by Dr. Gevaert. 

We here adopt by reference the AWCB Decision No. 04-0109 (May 6, 2004) summary of the evidence, recited above.  In that case, the employee asserted in a petition dated January 5, 2004, that the performance of the PCE was by an excessive change of employer’s physician and the resulting report should be stricken.  The employee also contended Dr. Gevaert’s opinions should be stricken as “fruits of the poisonous tree.”  In a Petition to Compel on February 18, 2004, the employee also requested that we order the employer to disclose certain information regarding adjusters, and their files and notes.  We held a hearing on the employee’s petitions on March 11, 2004, and in AWCB Decision No. 04-0109  (May 6, 2004) we declined to strike PCE and medical reports from the record, and we declined to order the disclosure of the disputed adjuster information.

We note that rehabilitation specialist Johnson’s eligibility assessment report misidentified the employee’s work at injury with the SCODDOT position description for Radiographer.  However, the report correctly identified four positions worked by the employee during the ten years preceding his injury: Hostler (medium duty), Delivery Route Driver (medium duty), Furniture Mover (very heavy duty), and Hod Carrier (very heavy duty).
  In his October 9, 2000 response to the rehabilitation specialist’s inquiries, Dr. Shepard indicated the employee would “either now or after reaching medical stability” have the physical capacity to perform each of the positions identified above.
  When Dr. Shepard next saw the employee, on October 23, 2000, he still restricted the employee from returning to work, noted the employee was improving, and prescribed another month of physical therapy and a TENS unit.
  In his November 27, 2000 decision, the RBA determined the employee not eligible for reemployment benefits, based on Dr. Shepard’s approval of all five position descriptions as being within his physical capacity.
  

On November 12, 2001, Dr. Gieringer recommended the employee undergo another MRI.
  A chart note from December 5, 2001 indicated the employee reported “he got the OK from work comp to proceed with the MRI.”  Subsequent chart notes indicate the employee’s requests to reschedule the MRI and requests for authorization.
  A chart note on August 29, 2002 indicated the employer’s adjuster authorized the MRI.
 

On September 4, 2002, upon reviewing the MRI report, Dr. Gieringer found insufficient objective evidence of  injury to perform exploratory arthroscopy.  He recommended the  employee cease doing heavy work, and to seek work involving his mind and light physical demands.  He found the employee was medically stable, though not yet well.  He rated the employee with an 11 percent whole-person PPI under the American Medical Association Guides for the Evaluation of Permanent Impairment, Fifth Ed. (“AMA Guides”). 

Dr. Gieringer specifically limited the employee to medium duty work in his May 28, 2003 medical report.
  He felt the SCODDOT position descriptions identified by the rehabilitation specialist did not accurately describe the actual heavy duty work demands of each of those positions, and concluded the employee should not return to work in those jobs.
 

The employee was given a physical capacities evaluation by physical therapist Alan Blizzard on October 16, 2003.  Mr. Blizzard found the employee limited to light to medium capacity work, but found the strength rating “equivocal.”
  

Dr. Gevaert indicated in his October 22, 2003 report that he believed the employee was medically stable 45 days after his September 4, 2002 evaluation by Dr. Gieringer.
  He believed the employee gave sub-maximal effort in his PCE tests, and that he was actually physically able to perform any of the medium duty SCODDOT positions from the ten years before his injury.
  He felt the employee’s future treatment should be limited to over-the-counter analgesic and anti-inflammatory medication.

In his deposition, Dr. Gevaert stated the employee should be limited to carrying 20 pounds for a maximum of two hours in an eight hour day.
  The employee noted that the SCODDOT defines “occasionally” as up to one third of the time,
 and that “light duty” in the SCODDOT requires occasional lifting of up to 20 pounds.
  Therefore, the employee argued, Dr. Gevaert has not released the employee to even light duty work..  The employee argued that under the Alaska Supreme Court ruling in Frazier v. Price/CIRI Construction JV,
 this opinion should be treated as an admission by the employer.

In a prehearing conference on May 24, 2004, the Board Designee set the employee’s claim for reemployment benefits and the employer’s petition for a finding of overpayment for a hearing on June 3, 2004.

In the hearing on June 3, 2004, the employee testified he had actually been required to engage in heavy labor for each of his positions during the ten years preceding his injury.  He testified he was still undergoing physical therapy until approximately one month before the hearing, and that he is still taking medication.  He testified he called RBA Designee Mickey Andrew on December 11, 2000 to discuss his appeal of the RBA determination, and mailed a letter of appeal shortly thereafter.  He testified the PCE resulted in a loss in his range of motion for about two weeks.  He testified he wishes to be retrained as a Microsoft administrator.

In the hearing rehabilitation specialist Carol Jacobsen, R.N., testified  the PCE indicated the employee can perform light to medium duty work.  She testified that both Dr. Shepard and Dr. Gieringer approved the employee’s physical capacity to perform  medium duty work.  She testified that D. Gieringer refused to approve the medium duty SCODDOT positions the employee worked during the ten years before his injury, but this refusal was based on Dr. Gieringer's belief that the SCODDOT descriptions were not accurate.

In the hearing, and in his brief, the employee argued he is entitled to a reemployment benefits eligibility determination because  1. Dr. Gieringer has restricted the employee from returning to work in any of the relevant position descriptions, and has recommended vocational rehabilitation; 2. The employee’s December 11, 2000 telephone call to the RBA was a timely appeal on which the RBA wrongly failed to act; 3. Dr. Shepard’s approval of the SCODDOT descriptions was contrary to his own reports and those of his colleagues, and the wrong description was used for the employee’s work at the time of injury, all indicating a mistake of fact by the RBA; and 4. Based on Dr. Gevaert’s deposition testimony, the employee requested modification of the RBA decision on January 30, 2004, on which the RBA has wrongly failed to act.  The employee argued the PCE results actually limited the employee from performing pushing and pulling requirements that were implied, but not explicit, in the SCODDOT position descriptions.  The employee argued we should reverse and remand the determination to the RBA. 

The employee argued the employer relied on Dr. Gieringer’s date of medical stability for the employer, and we should as well, and deny the employer’s assertion of overpayment.  He asserted numerous adjusters had been assigned to his case, and this had repeatedly delayed his second MRI.  He additionally argued that even the employer’s physician, Dr. Gevaert, did not feel the employee was medically stable any sooner than October 21, 2001.  Because the employer is attempting to deny and recoup benefits from a still-earlier date, the employee argued this request is made in bad faith, and penalties should be assessed, in accord with the Alaska Supreme Court ruling in Harp v. Arco Alaska, Inc..
 

The employee filed affidavits, dated May 27, 2004 and June 3, 2004, claiming attorney fees and legal costs.  In the affidavits, the employee itemized 85.9 hours of attorney time at $265.00 per hour, 44 hour of paralegal assistant services at $105.00 per hour, and $705.39 in miscellaneous legal costs. In the hearing, the employee  also requested attorney fees for the time spent on the hearing. 

In its July 31, 2003 Answer to the employee’s claim, the employer asserted an overpayment of TTD benefits, totaling $73,900.00.  In the hearing, and in its brief, the employer asserted the employee was medically stable, and no longer eligible for TTD benefits, 45 days after Dr. Strohmeyer’s January 23, 2001 surgical recommendation, which the employee declined to follow.  The employer asserted no physician recommended curative treatment after that date. The employer argued that the employee received authorization to undergo the MRI for Dr. Gieringer no later than mid-December 2002, but that the employee simply delayed the testing.  The employer requested we find an overpayment of  $73,900.00 in TTD benefits, paid from May 29, 2001 through May 27, 2003.  

The employer argued the employee did not timely appeal the RBA determination of ineligibility, and he has shown no change of conditions or mistake of fact on which to modify the RBA determination.  It also argued the overwhelming evidence in the record supports the RBA’s determination, in any event.  It argued we should affirm the RBA determination as being supported by substantial evidence.

The employer filed an Objection to the employee’s May 28, 2004 affidavit of attorney fees and costs, arguing the hourly attorney fee rate is excessive for the simple legal issues in this claim.  It also argued the fees should be heavily discounted because the employee’s attorney attempted to make the litigation as difficult and costly as possible.  It asserted the affidavit claims time for the employee’s unsuccessful petitions, 14 hours for the brief alone, disposed of in our May 8, 2004 decision and order.  It expressed concern at the employee’s block-billing of attorney time, not parsing out the time spent on individual issues.  The employer additionally criticized the paralegal assistant costs for utilizing block-billing, and for failing to comply with the technical requirements of our regulations.  It argued that fax costs, messenger fees, mileage, parking, and postage should all be disallowed under 8 AAC 45.180(f).  It additionally questioned whether the employee was using the copying cost rate specified in our regulations.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REVIEW OF THE RBA DETERMINATION

A.
STANDARD OF REVIEW
Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
 

In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 


B.
ELIGIBILITY FOR REEMPLOYMENT BENEFITS
AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United 
States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury ....

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.
  Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.

 

After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action by the RBA. 

The law explicitly requires us to use the SCODDOT descriptions.
  At the time of the RBA determination, the record is clear that the employee’s then-treating physician, Dr. Shepard, had released the employee to four correctly-identified SCODDOT positions held by the employee during the ten years preceding his injury.  

We have also considered the medical reports subsequent to the RBA’s determination.  By the preponderance of the evidence available to us, we find the employee’s current treating physician, Dr. Gieringer, has approved the employee for medium duty work.  Although Dr. Gieringer criticizes the SCODDOT descriptions as inaccurate, understating the actual physical requirements of those jobs, this criticism is not relevant to the legal standards we must apply.  The  Alaska Supreme Court held in Konecky v. Camco Wireline, Inc.  
 that we must apply the SCODDOT positions, as written, to determinations of eligibility for reemployment benefits under AS 23.30.041.  We find that two of the employee’s correctly identified jobs during the ten years leading up to the time of his injury were classed as “medium.”  Accordingly, we must find Dr. Gieringer’s opinion concerning the employee’s physical capacities does not restrict the employee from performing those positions, as described in SCODDOT.  Accordingly, we must find there is substantial evidence in the record to support the RBA’s November 27, 2000 determination that the employee is not eligible for reemployment benefits.  We can find no abuse of discretion by the RBA, and we must affirm his determination. 

Because we find substantial evidence in the record to support the RBA determination, we decline to address the employee’s arguments concerning the implications of the opinions of Dr. Gevaert, concerning the implications of the PCE, and concerning the employee’s criticism of the wording of the SCODDOT descriptions.  For the same reason, we also decline to consider the issues of the timeliness of the employee’s appeal, or the appropriateness of invoking our power to modify the RBA determination under AS 23.30.130.

II.
OVERPAYMENT OF TTD BENEFITS
AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The employer asserts an overpayment of TTD benefits from May 29, 2001 (45 days after Dr. Stohmeyer’s recommendation for surgery) through the date Dr. Gierenger (and, formerly, the employer) regarded the employee as medically stable, May 28, 2003.  The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
  In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Alaska Supreme Court also held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

In both hearings on this claim, the claimant testified concerning his work injury, its consequences, and his inability to return to work.  We find the documentary records contain medical opinions of several treating and consulting physicians, indicating the employee suffers disabling pain from his left shoulder injury.  Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to his entitlement to TTD benefits.  We find the claimant's testimony and the medical opinions of the treating physicians are sufficient evidence to raise the presumption that his work injury has prevented him from working since his injury, and that he is entitled to TTD benefits from that date and continuing.  

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Based on our review of the testimony and the documentary record, we find the employee’s physicians recommended a continuing series of conservative treatment measures.  We find no specific evidence to rebut the presumption of compensability until Dr. Gevaert examined the employee on April 11, 2003, found the employee medically stable, and assessed a PPI rating.  We find Dr. Gevaert’s April 11, 2003 opinion provides substantial evidence rebutting the presumption of compensability.
   

Additionally, although the employer asserted an overpayment in its Answer on July 31, 2003, this assertion was based on a reinterpretation of medical records long in the employee’s file.  If an employer wishes to dispute or deny compensation, AS 23.30.155(d) requires the employer to notify the employee and the board with a Controversion Notice within seven days after an installment of compensation is due.  In the absence of late-discovered evidence, fraud, or other circumstances beyond the employer’s control, an employer must comply with AS 23.30.155(d), or compensation is due as a matter of law once the presumption of compensability has attached.
  In the instant case, the medical records were fully disclosed to the employer, the employer paid the TTD benefits without an award, and the employer never filed a Controversion Notice concerning the TTD benefits.

Once substantial evidence shows the condition is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, we have reviewed the entire medical and hearing record.  Based on the entire medical record, and especially on the May 28, 2003 report of Dr. Gieringer, we find the preponderance of the medical evidence indicates the employee was medically stable as of that date.

AS 23.30.185 and AS 23.30.200 do limit the duration of TTD benefits to the date of medical stability.  AS 23.30.395(21) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional 
medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .

Upon further review of the record, we find no clear and convincing evidence to rebut the finding that the employee was medically stable as of May 28, 2003.  Based on the medical evidence in the record, and based on the employer’s failure to comply with AS 23.30.155(d), we conclude the employee is entitled to TTD benefits from the date of his injury through May 28, 2003.  We find no basis for the employer’s assertion of an overpayment of TTD benefits.
  

III.
PENALTIES
In his hearing brief, the employee raises the issue of whether penalties are due under AS 23.30.155(e), pursuant to the Alaska Supreme Court decision in Harp v. Arco Alaska, Inc.
  Penalties become due under AS 23.30.155(e) by operation of law, and do not necessarily require a claim or an order from us.  However, the employee specifically raised this issue for our consideration without previous notice  to the employer.  We decline to address this issue without giving the employer adequate notice and opportunity to argue it.  Accordingly, we refer this issue, and the parties, back to the attention of Board Designee Sandra Stuller.  We direct Ms. Stuller to hold a prehearing with the parties and to set a hearing on this issue within 60 days of the filing of this decision and order.  The hearing may be oral, or based on the parties’ briefs and the written record.  

IV.
ATTORNEY FEES 

AS 23.30.145 provides, in part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

We find the employee failed in his attempt to reverse the RBA denial of reemployment benefits, but was successful in the defense of his entitlement to $73,900.00 in TTD benefits from an assertion of overpayment by the employer.
  The employee seeks an award of attorney's fee under subsection 145(b) for defending those benefits.  We found the employer liable for the disputed TTD benefits.  Consequently, we can award fees.
  

We have examined the record of this case, and the employee's written and oral itemization of fees.  We find the employee’s itemization of times spent in his May 27, 2004 affidavit of attorney fees somewhat difficult to unravel.  As best we can determine, the attorney and paralegal time from January 6, through the hearing on March 11, 2004 (and one-half of the time on January 5, 2004) was expended on the employee’s unsuccessful prosecution of his petitions.  Accordingly, we will deduct 34.95 hours of attorney time, and 11 hours of paralegal assistant time.  

Reduced by the times noted above, the employee’s fee affidavits and oral supplementation itemizes 52.95 hours of attorney time and 33 hours of paralegal assistant time.  Because of the difficulty of disentangling the work on the various issues in this matter, we will attribute approximately one-half of these times to the successful defense of the employee’s TTD benefits. We will award 26.5 hours of attorney time and 16.5 hours of paralegal assistant time.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   Accordingly, in our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  We have recently found the rate of $240.00 per hour is reasonable for the experience and expertise of the employee’s counsel,
 and we find a paralegal cost of $105.00 per hour is reasonable, considering the experience of this attorney’s paralegal assistant.
  

We find the employer’s objections to the employee’s itemization of other legal costs are well-founded.  We will deduct the costs for fax, postage, messenger service, mileage and parking, in accord with the guidelines of 8 AAC 45.180(f).  We will award $483.14 in other legal costs.

Now, having considered the nature, length, and complexity of the services performed, the tenacious resistance of the employer, as well as the amount of benefits resulting from the services obtained, we find the above-mentioned attorney fees and paralegal assistant costs reasonable for the employee’s successful defense of his benefits.  We will award a total of $6,360.00 as reasonable attorney fees, $1,732.50 as paralegal assistant costs, and $483.14 in other legal costs, under AS 23.30.145(b).  

ORDER

1.
The employee’s claim appealing the RBA determination is denied and dismissed.  The RBA’s November 27, 2000 determination finding the employee not eligible for reemployment benefits is affirmed under AS 23.30.041(e).

2.
The employer’s petition for a finding of ovepayment of TTD benefits is denied and dismissed.

3.
We direct Board Designee Stuller to hold a prehearing with the parties and to set a hearing on the issue of penalties under AS 23.30.155(e) within 60 days of the filing of this decision and order.  The hearing may be oral, or based on the parties’ briefs and the written record. 

4.
The employer shall pay the employee $6,360.00 as a reasonable attorney fees, $1,732.50 as reasonable paralegal assistant costs, and $483.14 in other legal costs, under AS 23.30.145(b).  

Dated at Fairbanks, Alaska this    day of July, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                






John Giuchici,  Member







____________________________                                  






Chris N. Johansen,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SHAWN A. YOUNG employee / applicant; v. ASCG INSPECTION INC, employer; ALASKA INSUR. GUARANTY ASSN, insurer / defendants; Case No. 200007730; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this      day of July, 2004.

                             

   _________________________________


                             


Victoria J. Zalewski, Admin. Clerk
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