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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ROBERT W. GILL, 

                                                  Employee, 

                                                            Respondent

                                                   v. 

JIM'S EQUIPMENT REPAIR,

                                                  Employer,

                                                   and 

ALASKA  NATIONAL INSURANCE

COMPANY,

                                                  Insurer,

                                                            Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  200402685
        AWCB Decision No. 04-0161 

         Filed with AWCB Anchorage, Alaska

         On   July 2, 2004



On May 26, 2004, the parties submitted a stipulation regarding eligibility for reemployment benefits executed by the parties to the Alaska Workers’ Compensation Board.  The employee represented himself.  The employer and its insurer were represented by Theresa Hennemann, attorney at law.  


On June 10, 2004, the Board issued  its Interlocutory Decision and Order, AWCB Decision No. 04-0132 rejecting the proposed stipulation and remanding the matter of the employee’s eligibility to the Reemployment Benefits Administrator (RBA)  for consideration on an expedited basis.


On June 14, 2004, the Board received the Request for Reconsideration of Board Denial of Stipulation of Eligibility from the employer.  On June 17, 2004, the Board received a Notice of Appearance from William M. Erwin, attorney at law, on behalf of the employee.  Mr. Erwin has indicated to the Board that he does not wish to offer comment on the employer’s request for reconsideration.  The Board closed the record on June 14, 2004 when the Board met to consider the request for reconsideration.


ISSUE

Should the Board reconsider, under AS 44.62.540, Alaska Workers Compensation Board (“AWCB”) Decision No.  04-0132 (June 10, 2004)?


SUMMARY OF THE EVIDENCE
I. FACTUAL BACKGROUND

The following facts were found pursuant to the May 26, 2004 stipulation offered to the Board regarding the employee’s eligibility for reemployment benefits.  


On February 23, 2004, the employee broke his right leg and injured his right hip when he slipped on the first step of a ladder and fell.
  At the time of the injury, he was 66 years of age.  He was working as a heavy equipment mechanic for the employer.  He had worked there for three years prior to his injury.   As a result of the fall, the employee’s injuries were sufficiently serious to leave no doubt that the employee would need to be retrained for a different line of work.


The employee’s treating physician, Jeffrey Moore, M.D., reviewed various job descriptions for jobs the employee had held.  Dr. Moore predicted that the employee would not be able to return to work as a heavy equipment mechanic or to work the employee had previously performed in the ten years prior to his injury.




Dr. Moore also predicted the employee would incur a ratable impairment as a result of his hip and leg injuries.  Since the employee’s condition was not yet stable, he was not rated.  However, the parties agreed that there will be a rating given the serious nature of the employee’s injuries.


The employee explored  other work options and was informed by the employer that it needs a billing clerk during the summer season.   The employer also anticipates the need to hire a safety director and estimator in the future.
  The employer has expressed a willingness to employ the employee as a billing clerk and to provide on-the-job training and additional schooling in the form of computer training to the employee for this position.  After the employee works as a billing clerk during the immediate summer season, the employer has expressed an interest in providing on-the-job training and schooling to the employee for work as a safety director and/or estimator.
  The employee is interested in pursuing work with this employer and understands that his right to retraining would not be limited to options with this employer.  The employer has an immediate need for a billing clerk.  The parties are concerned that by the time an eligibility evaluation could be accomplished, the employer may be required to hire someone else for the billing clerk position.


The parties stipulated that at the time of the injury and during the ten years prior to the injury, the employee performed heavy-duty mechanic work or other heavy labor.  They also stipulated that the employee’s right leg and hip injuries prevent him from being able to return to heavy duty work.  They stipulated that his attending physician anticipated that there will be a ratable permanent impairment.  They stipulated that the employer does not currently have a position that the employee currently has the skills to perform. They also stipulated that the employer is interested in providing on-the-job training and other training to allow the employee to return to work in a modified position.  They stipulated that the employee has not previously been rehabilitated in connection with a former workers’ compensation claim and that he meets the eligibility criteria for reemployment benefits under AS 23.30.041(e).  They also stipulated that the employee is not disqualified from reemployment benefits under AS 23.30.041(f).


The parties further stipulated that the employee may select a rehabilitation specialist within 10 days from the date of Board approval of the stipulation to assist him in development of a reemployment plan pursuant to AS 23.30.041(h).  A copy of the approved list of rehabilitation specialists obtained from the Reemployment Benefits Administrator (RBA) was provided to the employee as part of the stipulation.  The employee understands that while pursuing retraining with the employer, he is free to explore other retraining options with the rehabilitation specialist selected from the list.  The employee agrees to notify the RBA and the insurer of his rehabilitation specialist selection in writing and will mail this notification within ten days of the Board’s approval of the stipulation.  Thereafter, the employee will begin working with the rehabilitation specialist of his choice and the insurer will pay the costs associated with reemployment services.
  The employee has completed a “Request for Eligibility Evaluation for Reemployment Benefits” indicating “I do not want an evaluation for reemployment benefits.”  The employer has not requested an evaluation for reemployment benefits.

II.  AWCB Decision No. 04-0132

Based on the stipulation, AWCB Decision No. 04-0132 was entered June 10, 2004 denying the parties’ request for an order on stipulation and remanding the question of the employee’s eligibility to the RBA for consideration on an expedited basis.   The findings of fact were as stated in the Factual Background section of this order.  The conclusions stated in part:

          AS 23.30.041 provides, in part:

 (e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational  Titles" for:


(1)
the employee's job at the time of injury; or


(2)
other jobs that exist in the labor market that the 

employee has held or received training for within ten 
years before the injury . . . .

(f) An employee is not eligible for reemployment benefits if . . .


(1)
the employer offers employment within the employee’s predicted post-injury physical capacities . . . 


(2)
the employee has been previously rehabilitated in a former workers’ compensation claim . . .; or


(3)     at the time of medical stability no permanent impairment is identified or expected.


            The parties request that the Board issue an order finding the employee eligible for reemployment benefits. The RBA has limited, statutory powers.
  AS 23.30.041(c)&(d) contain mandatory language that the RBA "shall" refer the employee for an evaluation with a rehabilitation specialist.  The RBA appears to have no discretion under the statute to abandon that procedure.
   Nevertheless, AS 23.30.041(d) provides the Alaska Workers’ Compensation Board a right to review RBA eligibility determinations.  In the instant case, the employee brought this matter before us with a stipulation between the parties which would bypass the reemployment benefits eligibility process set out in AS 23.30.041.

           The Board has interpreted the review provision of AS 23.30.041(d) to apply to all aspects of the reemployment process.  The parties have submitted a stipulation of fact to the Board, addressing the specific criteria listed in AS 23.30.041(e)&(f), and requesting approval of the stipulation of eligibility on an expedited basis.  However, the Board finds that approving this stipulation would have the effect of circumventing the RBA eligibility process set out in AS 23.30.041.  For this reason, we will reject the stipulation and remand the matter of the employee’s eligibility to the Reemployment Benefits Administrator for consideration pursuant to AS 23.30.041.


The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's benefits.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed disability benefit and employment.
  The Alaska Supreme Court held in Meek v. Unocal Corp., "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Board finds that the employee’s eligibility for reemployment benefits  is subject to the presumption analysis.
  


REFERRAL TO THE RBA FOR REEMPLOYMENT BENEFIT PLAN
AS 23.30.041(g) provides, in part:

Within 15 days after the employee receives the administrator’s notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee’s selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan. . . . 

8 AAC 45.530(c) provides, in part:

If the administrator determines the employer is eligible for reemployment benefits, the administrator’s notice must

(1)
state that the employee shall select a rehabilitation specialist within 10 days after the employee receives the notice;

(2)
be accompanied by a copy of the administrator’s list of rehabilitation specialists . . .

The Board also finds that the stipulation attempts to circumvent the requirements of 8 AAC 45.530(c) which provides that the administrator’s notice to the employee states that the employee shall select a rehabilitation specialist within 10 days after the employee receives the notice.  While the Board appreciates the parties’ wish to address the employee’s eligibility on an expedited basis, the Board will not approve a stipulation which conflicts with the Act’s statutory and regulatory scheme for provision of reemployment benefits.

III.  EMPLOYER REQUEST FOR RECONSIDERATION OF AWCB Decision No. 04-0132


On June 14, 2004, the employer filed its request with the Board for reconsideration of the Board’s denial of an order on the proposed stipulation of eligibility.  It requested clarification of the factual background in AWCB Decision No. 04-0132.  It also challenged the reasons advanced for rejection of the stipulation in AWCB Decision No. 04-0132.  The following paragraphs summarize the employer’s arguments. 


The employer objects to the statement of facts in AWCB Decision No. 04-0132 indicating that there were restrictions regarding the on-the-job training for the billing clerk position which according to the employer do not exist.   The billing clerk position was to start in summer of 2004 and not be limited to the summer months of 2004.
  The employer would be willing to provide training and potential employment in the field of safety direction and/or estimating.
  The employer also noted that the reason for the proposed training and work opportunities was based on the good working relationship between the employer and the employee.
The employer also emphasized that the employee will utilize a rehabilitation specialist to assist in plan development but will not be required to accept opportunities offered by this employer but was free to accept a different goal.
  


The employer noted that the Board has authority to issue an order based on the parties’ stipulation under 8 AAC 45.050(f)(1).  The employer then went on to cite three cases in which the Board had previously entered stipulations regarding eligibility for reemployment benefits.  The first, the Provo case,
 involved an employee who had filed an application for reemployment benefits as part of his workers’ compensation claim.  A stipulation was entered regarding the employee’s eligibility and an order based on this stipulation was entered by the Board.  The second case, the Rodencal case, involved a stipulation regarding the employee’s eligibility for reemployment benefits.  The employee also had an application pending for reemployment benefits filed with the Board.
  The last case, Andy E. Miscovich v. Tri-Con Mining of Alaska, Inc.,
 also involved an instance where the Board exercised its discretion to order the injured worker to be found eligible for reemployment benefits.  In this case, the employee also had filed a claim for reemployment benefits.


The employer also maintained in its request that it is not the intent of the parties to circumvent the eligibility provisions of AS 23.30.041.
 The employer maintains that the Act does not expressly require an injured worker to meet all the Act’s requirements where there is no doubt as to the employee’s eligibility for reemployment benefits.
  The employer also asserts that there is no conflict with the existing statutory scheme as the substance of the Act has been complied with.  The employer acknowledges that there is no conflict in the instant case with 8 AAC 45.530( c ) as neither party has enlisted the services of the Reemployment Benefits Administrator by asking for an eligibility determination.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
            The employer has asked that the Board reconsider AWCB Decision No. 04-0132.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:
               

(a)   The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed within 15 days after delivery or mailing of the decision.  The power to order a  reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

The Board has reviewed the employer’s argument about the factual statements in the order being reconsidered and will exercise its discretion to add comments and changes to the order to reflect the employer’s concerns regarding the statement of the employee’s factual circumstances.  These changes include the cooperative relationship between the parties, the fact that the employee was beginning a position as a billing clerk this summer but that the parties anticipate the employee may be trained for other positions by the employer including safety direction and/or estimating.  The Board exercise its discretion to reopen and add to the reasons for the result set forth in AWCB Decision No. 04-0132.


The Board has reviewed the decisions cited by the employer in its request for reconsideration and considers them to be distinguishable from the case at hand.  In the Provo case,
 the employee filed an application for reemployment benefits as part of his workers’ compensation claim.  This placed him within the jurisdiction of the reemployment benefits program for purposes of determining eligibility. The parties then stipulated regarding his eligibility for reemployment benefits.  The second case, the Rodencal case, involved a stipulation regarding the employee’s eligibility for reemployment benefits.  The employee also had an application for reemployment benefits filed with the Board.
  Finally, the employer cites the Miscovich case,
 in support of the employer’s proposition that the Board should approve the stipulation of eligibility in the instant case.  In Miscovich, the Board notes, at page 3, that the employee filed a claim for reemployment benefits. 


In the instant case, the Board’s file shows no application for reemployment benefits.  Instead, the file reflects that on March 18, 2004, the employee completed a “Request for Eligibility Evaluation for Reemployment Benefits” indicating “I do not want an evaluation for reemployment benefits.”
 It also shows no employer request for an evaluation of reemployment benefits.   Thus, the employee has not submitted a request for reemployment benefits which would place him within the jurisdiction of the reemployment benefits program.  His factual situation is distinguishable from the cases cited by the employer.  


AS 23.30.041(b) provides, inter alia, that the reemployment benefits administrator shall…(3) enforce the quality and effectiveness of reemployment benefits provided under this section.  Subsection (b) details the responsibilities of the reemployment benefits administrator which include  reporting on benefits provided under the program, the time and cost of plans and the status of persons completing the plan or terminating the program.


AS 23.30.041(c) provides

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. The administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation.

AS 23.30.041(d) provides


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist's request. Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits. Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested. The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part. 


AS 23.30.041(e) provides

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles"… 

Review of these provisions shows the role of the reemployment benefits administrator as the responsible entity for monitoring reemployment benefits.  The cases cited by the employer involved pending applications made by employees for reemployment benefits which place them within the purview of the reemployment benefits program.  However, in the instant case, no such application has been made.  Because the Board recognizes the responsibility of the reemployment benefits administrator to exercise oversight in administering and monitoring the reemployment benefits program, we again decline to approve the stipulation as to eligibility in this case where reemployment benefits would be provided outside the purview of the reemployment benefits administrator. Such an approach is not consistent with AS 23.30.041.


In addition, the Board notes that its regulations confirm its conclusion in this case.  8 AAC 45.510 sets out the requirement for a request for reemployment.   It provides:

(a) For injuries occurring on or after July 1, 1988, an employee or an employer may request an eligibility evaluation for reemployment benefits. The request must be in writing, complete in accordance with (b) of this section, and submitted to the administrator. 

(b) The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with 

(1) an explanation of the unusual and extenuating circumstances, as defined in 8 AAC 45.520, for a request that is made more than 90 days after the date the employee gave the employer notice of the injury; and 

(2) a physician's prediction that the injury may permanently preclude the employee from returning to the job at time of injury. 

(c) Within 30 days after receiving a request for an evaluation for reemployment benefits, the administrator will review the request, determine if the request is complete in accordance with (b) of this section, and send a letter to the parties 

(1) asking for additional information if the request is incomplete; or 

(2) telling the parties that the request is complete, and advising the parties of the decision on whether an unusual and extenuating circumstance existed under AS 23.30.041 (c) and 8 AAC 45.520, if appropriate; the administrator's letter must also advise the parties, as appropriate, that 

(A) the employee is eligible for an evaluation, as well as the name and address of the rehabilitation specialist selected in accordance with AS 23.30.041 (c) to evaluate the employee; or 

(B) that action will not be taken on the request for an eligibility evaluation until the controversion of the compensability of the injury has been resolved. 

This rule amply demonstrates the role of an application for reemployment benefits as well as the oversight responsibility envisioned for the administrator under the Alaska Workers’ Compensation Act.


            Further evidence of the role of the reemployment benefits administrator is demonstrated by the terms of 8 AAC 45.530 which addresses determinations of eligibility for reemployment benefits.  It states:

a) Within 14 days after receiving a rehabilitation specialist's eligibility evaluation report for an employee injured on or after July 1, 1988, the administrator will determine whether the employee is eligible or ineligible for reemployment benefits, or that insufficient information exists to make a determination on the employee's eligibility for reemployment benefits. The administrator will give the parties written notice by certified mail of the determination, the reason for the determination, and how to request review by the board of the determination. 

(b) If the administrator determines the eligibility evaluation is not in accordance with 8 AAC 45.525, or the information on the board's case file is insufficient or does not support the eligibility recommendation, the administrator 

(1) may not decide the employee's eligibility for reemployment benefits; and 

(2) shall notify the employee, the employer, or the rehabilitation specialist to submit additional information within a specified date so eligibility can be determined. 

(c) If the administrator determines the employer is eligible for reemployment benefits, the administrator's notice must 

(1) state that the employee shall select a rehabilitation specialist within 10 days after the employee receives the notice; 

(2) be accompanied by a copy of the administrator's list of rehabilitation specialists; under this paragraph, if the employee 

(A) resides in the state, the administrator will send the lists of rehabilitation specialists in Alaska as defined in 8 AAC 45.400(b) (1); or 

(B) does not reside in the state, the administrator will send a list of rehabilitation specialists nearest the employee based on the geographic area, as defined in 8 AAC 45.400(b) (2); and 

(3) inform the employee on how the employee shall tell the employer and administrator of the rehabilitation specialist selected

While the Board could cite to addition provisions involving the reemployment benefits program which require an application for services and which support the role of the reemployment benefits administrator in the application process, the Board believes that those cited above are sufficient justification for once again refusing to sign a stipulation which does not reflect the requirements of the statute and the applicable regulations.   The request for an order approving the stipulation is denied.  The matter is again referred to the reemployment benefits administrator for expedited treatment of the employee’s application when it is filed.


ORDER

The request for reconsideration is granted, in part.  The Board will exercise its discretion to allow correction and clarification and to supplement the statement of facts in AWCB Decision No. 04-0132 to indicate that the employee can be trained as a billing clerk beginning during the summer season with training to also include safety direction and/or estimating.  


The request for reconsideration is granted, in part.  The Board will exercise its discretion  to amend AWCB Decision No. 04-0132 to reflect that the employer wishes to provide training and work opportunities based on the existence of a good working relationship between the employer and the employee.  


The request for reconsideration is granted, in part.   The Board will exercise its discretion to reopen and supplement AWCB Decision No. 04-0132 to reflect that the employee does not have a current application for reemployment benefits pending before the RBA and to more fully articulate, amplify and supplement the reasons for denying approval of the stipulation.  


The balance of the employer’s request for reconsideration is denied and dismissed.


Dated at Anchorage, Alaska this 2nd day of  July, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rosemary Foster, Designated Chair







____________________________                                






John A. Abshire, Board Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of ROBERT W. GILL, employee / applicant v. JIM'S EQUIPMENT REPAIR, employer, ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No. 200402685; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of July, 2004.

                             

   _________________________________

      




                     Shirley DeBose, Clerk
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� Id.


� Stipulation of Robert Gill’s Eligibility for Reemployment Benefits at 4
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� 914 P.2d 1276, 1279 (Alaska 1996).
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� June 14, 2004 request for reconsideration of Board denial of stipulation of eligibility at p. 2


� Id.


� Id.


� William J. Provo, Sr. v. Janssen Contracting Company, AWCB Decision No. 04-0066 (March 19, 2004)


� March 17, 2004 Stipulation of David Rodencal’s Eligibility for Reemployment Benefits, AWCB Case No. 200314585.  Page two of the stipulation indicates that the employee was already engaged in the eligibility evaluation process conducted under the auspices of the reemployment benefits program.


� AWCB Decision No. 04-0091 (April 23, 2004)


� Id., at 3


� June 14, 2004 Request for reconsideration of Board denial of stipulation of eligibility at 4


� Id. at 5


� William J. Provo, Sr. v. Janssen Contracting Company, AWCB Decision No. 04-0066 (March 19, 2004)


� Page two of the stipulation indicates that the employee was already engaged in the eligibility evaluation process conducted under the auspices of the reemployment benefits program.


� Andy E. Miscovich v. Tri-Con Mining of Alaska,Inc., AWCB Decision No. 04-0091(April 23, 2004)


� March 18, 2004 Request for Eligibility Evaluation for Reemployment Benefits


� We note that there is no pending application for reemployment services reflected in the file.
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