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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	WILMA J. TISCH, 

                                                   Employee, 

                                                           Petitioner,

                                                    v. 

VERIZON COMMUNICATIONS, INC.,

                                                  Employer,

                                                   and 

LUMBERMENS MUTUAL CASUALTY CO.,

                                                  Insurer,

                                                           Respondents.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  199229836
      AWCB Decision No.04-0162  

       Filed with AWCB Anchorage, Alaska 

       on July 6,  2004


We heard the employee's petition to reverse the May 6, 2004 discovery order of the prehearing officer, on the basis of the written record, in Anchorage, Alaska, on June 9, 2004.  The employee represented herself.  Attorney Tasha Porcello represented the employer and its insurer (“employer”). We closed the record when we met to consider this petition on June 9, 2004.  

ISSUE

Whether the prehearing chair abused her discretion when she denied the employee’s April 23, 2004 petition for a protective order requesting the removal of several documents from her file?

SUMMARY OF THE EVIDENCE

On December 10, 1992, while at work, the employee opened a door to hang up her coat and tripped over a box of telephone books sitting directly in front of the door, resulting in an injury to her left foot. (June 4, 1993 Report of Occupational Injury.) The employee continued to work until May 25, 1994, when her employment was terminated. (May 25, 1994 GTE Directories Notice of Employee Separation.) The employee first became disabled in October 1994. The employee asserted that she suffered multiple complications as a result of her left ankle injury including but not limited to the need for a right knee arthoscopy, thumb surgery, and low back pain. On or about March 26, 1997, the employee suffered a stroke, which the employee then contended was related to her left ankle injury and resulting surgeries. The employer controverted liability for the stroke as of June 30, 1997, based on the opinion of the employee's treating physician that the stroke was unrelated to her ankle surgeries. (June 19, 1998 Compromise and Release.)

On July 10, 1997, attorney Michael J. Jensen filed a workers' compensation claim on behalf of the employee asserting that the employee suffered multiple injuries as a result of her December 10, 1992 work injury. Injured body parts were listed as: "left ankle, both knees, right thumb, stroke and mind." The nature of the injury or illness was listed as: "left and pantalar arthrodesis, left second metatarsal head and toe deformity, degenerative joint disease in both knees, low back pain, right thumb dysethesia, venous thrombosis, stroke, depression." The purpose for filing the claim was to obtain temporary total disability ("TTD") benefits, permanent physical impairment ("PPI") benefits, permanent total disability ("PTD") benefits, medical costs relating to the venous thrombosis, embolization, and stroke including the cardiac surgery, depression, penalties, interest and attorney's fees and costs. (July 10, 1997 Application for Adjustment of Claim.)

On August 15, 1997, the employer filed a controversion of all further benefits of any type arising out of employee's work related injury of December 10, 1992.  The employer based the controversion upon the medical opinion of Paul Steer, M.D., that none of the conditions asserted by employee in her workers' compensation claim were the result of the December 10, 1992 injury.

The parties entered into a Compromise and Release ("C&R"), which was approved by the Board on June 23, 1998, at a C&R hearing. The C&R specifically limited the employer's future medical benefits liability to "medical care and orthotics for her left ankle." This limitation or a variant of it appears at least seven times in the June 23, 1998 C&R. Additional specific waivers of medical benefits for "any aggravation or new injury to or arising from employee's alleged injuries to her ankle, knees, and March 1997 stroke or any claim to medical complications or new injuries arising from the enumerated conditions" are contained in the C&R.

We incorporate by reference the facts as detailed in our prior decision in this matter, AWCB Decision No. 03-0249 (October 10, 2003), wherein we denied the employee’s request for medical benefits attributable to any condition other than medical care and orthotics for her left ankle.  Our denial is based on the terms of the Compromise and Release approved by the Board on June 23, 1998.

On April 23, 2004, the employee petitioned for a protective order asking that all records not pertaining to her left ankle be removed from her file.  A prehearing conference was held May 6, 2004.  At this prehearing conference the employee amended her petition requesting that all records not related to her ankle filed since AWCB Decision No. 03-0249 (October 10, 2004) be removed from the Board’s file. The employee objected to the employer obtaining copies of non-ankle related records.  The employer responded that it had returned irrelevant records to the employee and they are not filed with the Board.  The employer argued that it was seeking information on the employee’s other conditions, to clarify whether the medical benefits sought by the employee are related to the employee’s ankle condition.  The employer reasoned that since the physician who provides treatment for the employee’s ankle also provides treatment for other various conditions, it is difficult to determine whether the benefits sought are for the employee’s work related injury.  After listening to and considering the parties’ arguments, the prehearing chair denied the employee’s request for a protective order “at this time” without prejudice.  On May 13, 2003 the employee filed her appeal of the prehearing chair’s determination with the Board.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. STANDARD OF REVIEW

Under AS 23.30.108(c), a prehearing chair (the Board Designee) initially decides discovery disputes at the prehearing conference.  Although the first sentence of that subsection specifically refers to “releases” and “written documents,” the subsection repeatedly uses the boarder term “discovery dispute” as the subject matter of the prehearing conference.  We interpret AS 23.30.108 to apply to the general subject of discovery.
 

AS 23.30.108(c) provides that:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board designee’s determination is an abuse of discretion.


Under AS 23.108(c) we must uphold a board designee’s discovery decision absent “an abuse of discretion.”  “Abuse of discretion” is not defined in the Alaska Worker’s Compensation Act.  The Alaska Supreme Court has stated that abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.


On appeal to the courts, our decisions reviewing the prehearing chair’s determination are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The board’s concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review.


Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must be upheld.”

B. DISCOVERY DETERMINATION

AS 23.30.107(a) requires the employee to release all evidence “relative” to the injury.  Accordingly, information is discoverable under the Workers’ Compensation Act if it is “relative” to the employee’s injury or claim.  “We have reached the conclusion that ‘relative to the employee’s injury’ need only have some relationship or connection to the injury.”
   In contested cases, information that may have a historical or causal connection to the injuries is generally discoverable.
 

In this matter, the employee is claiming medical benefits in the form of prescriptions and continuing acupuncture. The employer argues that it cannot determine if the medical benefits sought are reimbursable under AWCB Decision No. 03-0249 (October 10, 2003).  The employer argues that it requires a broader release because it is difficult to determine what benefits are for the employee’s ankle condition and what charges are for unrelated conditions.  The employer represented to the prehearing chair that the records the employee seeks to have removed from the Board’s file were attached to bills received by the adjuster from providers seeking payment.  

Once a document is filed with the Board, it becomes part of the file and may not be “removed.”  However, 

Medical or rehabilitation records in an employee’s file maintained by the board are not public records subject to public inspection and copying under AS 40.25.  This subsection does not prohibit . . (2) the quoting or discussing of medical or rehabilitation records contained in an employee’s file during a hearing on a claim for compensation, or in a decision and order of the board.
 

The Board finds its statutory obligation to preserve the confidentiality of the employee’s medical records in the Board’s position sufficient to protect the employee’s right to privacy.  In light of the record as a whole, we find there is such relevant evidence as a reasonable mind might accept as adequate to support the prehearing chair’s order. Accordingly, we find the prehearing chair’s decision is not arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  We find the prehearing chair did not abuse her discretion when she denied, “at this time,” the employee’s request to have all records not related to her ankle filed since October 10, 2003 removed from the Board’s file.  However, should this matter proceed to hearing, the employee, may identify those records she believes should be excluded from AS 23.30.107(b)(2) and file a petition for confidentiality as to those records.  

We find the record contains substantial evidence to conclude that the prehearing chair did not abuse her discretion when she denied the employee’s petition for a protective order without prejudice. Accordingly, we affirm the May 6, 2004 discovery order contained the prehearing conference summary. 

ORDER

We affirm the prehearing chair’s May 6, 2004 discovery order.  The employee’s appeal is denied and dismissed.


Dated at Anchorage, Alaska this 6th  day  of July,  2004.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of WILMA J. TISCH employee / petitioner; v. VERIZON COMMUNICATIONS, INC., employer; LUMBERMENS MUTUAL CASUALTY CO., insurer / respondents; Case No. 199229836; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  6th  day  of  July, 2004.

                             
_________________________________








Robin Burns, Clerk
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� See also 8 AAC 45.065(a)(10).


� Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).


� Manthey v Collier, 367 P.2d 884 (Alaska 1962).


� AS 44.62.570


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted)


� Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94-0091 at 3 (April 15, 1994)


� See, e.g., Arctic Motor Freight, Inc. v. Stover, 541 P.2d 1006 (Alaska 1977) 


� AS 23.30.107(b)
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