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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SEAN M. MCILVENNA, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

NANA MANAGEMENT SERVICES, LLC ,

                                                  Employer,

                                                   and 

AMERICAN MANUFACTURERS MUTUAL

INS CO,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  200024896
        AWCB Decision No.  04-0175 

         Filed with AWCB Fairbanks, Alaska

         on July 19, 2004


We heard the employee’s claim for attorney fees at Fairbanks, Alaska on June 17, 2004.  Attorney William Soule represented the employee. Attorney Elise Rose represented the defendants. The record was held open to verify that medical bills had been paid, and closed when we next met on July 1, 2004.

ISSUES
Whether to award reasonable attorney fees, and in what amount, under AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE

The employee had a long history of bilateral carpal tunnel syndrome (CTS) problems. He worked as a night pot washer for the employer for about two weeks from November 8 to November 23, 2000. On December 5, 2000, he filed a Notice of Injury stating that on November 23, 2000, he suffered a "strain/carpal tunnel syndrome in both wrists.” The employee received conservative medical treatment from R. Lipke, M.D.  X-rays revealed no bony changes. On December 19, 2000, J. M. James, M.D., performed electrodiagnostic testing, which indicated moderate bilateral CTS. Dr. Lipke released the employee to return to modified duty as of December 20, 2000, with no lifting in excess of 25 pounds.

On January 23, 2001, the employee saw Phillip Haeck, M.D., for an employer-sponsored independent medical evaluation (EIME). Dr. Haeck noted that the employee reported substantial improvement, but that the employee's work aggravated his condition from November 8 to November 23, 2000. Dr. Haeck thought that the employee should wear braces and take medication for an additional three months, after which his condition would be fixed and stable, and that the employee would have no permanent partial impairment (PPI) due to his work for the employer.

On January 26, 2001, Dr. Lipke reported that the employee had cancelled surgery due to improvement. On January 30, 2001, he indicated that the employee could return to regular duty work. 

Occasional conservative treatment continued in early 2001. Approximately May 1, 2001, the employee returned to work at a gas station. On May 4, 2001, Dr. Lipke approved a trial of acupuncture.

The employee attended a follow-up EIME on August 28, 2001 with Dr. Haeck. Dr. Haeck stated that additional treatment from providers was not recommended and his condition was medically stable. 

The employee apparently sought no additional treatment until December 7, 2001, when Dr. Lipke recommended a surgical release. Follow up electromyographic testing with Dr. James revealed ongoing evidence of CTS, and Dr. James concurred in the recommendations for surgery.

On January 29, 2002, the defendants controverted all benefits, after August 28, 2001 based on the EIME of that date. The controversion states, "If further care beyond 8/28/01 is required we suggest that a new claim be filed with Mr. McIlvenna's current employer for an aggravation of a long standing history of CTS." 

 
A workers compensation claim (WCC) was fiIed by Mr. Soule on the employee's behalf on March 1, 2 002. The WCC sought (1) a little less than two weeks of TTD from January 23, 2001 through February 4, 2001, “and any future through medical stability," (2) PPI "when rated," and (3) medical costs including “James $1360.00 & future.” On March 4, 2001, Mr. Soule filed a copy of the billing history from Rehabilitation Medicine Associates showing an outstanding balance of $1,360.00 for Dr. James’ services. 

A Board scheduled second independent medical evaluation (SIME) was conducted by Alan Greenwald, M.D.  Dr. Greenwald noted "[d]aily activities at work and home will continue to cause aggravation of his carpal tunnel symptoms." He concluded, "There is no medical doubt that present daily activities are a source of continued permanent aggravation as well.” Dr. Greenwald placed medical stability at May 1, 2001 and provided a 2% PPI rating for the employee’s work for the employer. 


In response to the SIME, on August 19, 2002, the defendants paid one week and six days of temporary total disability (TTD) benefits, in the amount of $741.52, and the 2% PPI in the amount of $3,540.00. The defendants also paid associated statutory minimum attorney fees of $587.47.  They did not pay for Dr. James’ services, contending they were provided only after the date when the defendants were responsible for the claim.

After the date Mr. Soule became involved in this case, the defendants voluntarily paid the employee at least $4,374.67 in TTD and PPI benefits. The employee also received additional benefits from a subsequent employer. The employee asserts the result to the employee was almost identical to what he claimed and was certainly not insubstantial to him. 

The defendants argue that actual fees are too high because the subsequent employer essentially took over and paid the employee’s continuing benefits.  In this case, because of Dr. Greenwald's opinion about continuing, permanent aggravation of his CTS, the employee's subsequent employer did accept liability without any disputes. The employee contends this does not diminishes his counsel's right to actual fees for what he did to obtain the benefits he sought Additionally, we are asked to find that the time spent is reasonable under the circumstances of this case. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.
 

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking reasonable attorney fees pursuant to 23.30.145(b) consistent with his affidavit of attorney fees and cost as supplemented with the time through hearing. The Alaska Supreme Court noted in Williams v. Abood, 53 P.3d 134,147 (Alaska 2002) as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them." However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of this litigated proceeding. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers. Wien Air Alaska v. Arant, 592 P.2d at 365-66. This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose. 

Wise Mechanical Contractors v. Bignell, 718 P.2d 971,975 (Alaska 1986)

Based on our review of the record, we find the employee’s attorney has successfully obtained benefits for the employee.  Specifically, we find the employer resisted payment of TTD and PPI benefits, which have been awarded. Accordingly, we conclude the employee is entitled to receive payment of attorney fees and costs for obtaining these benefits.  


The policies underlying the attorney's fee statute further support our conclusion.  AS 23.130.145 provides for attorney's fees in order to ensure that injured workers are able to obtain effective representation.  Underwater Construction v. Shirley, 884 P.2d 156,159 (Alaska 1994).  Wien  Air Alaska v. Arant, 592 P.2d 352, 365-66 (Alaska 1979), overruled on other  grounds, Fairbanks N. Star Sch. Dist. v. Crider, 736  P.2d 770  (Alaska  1989).  The Court has found:

Where an employer resists payment of benefits, the injured worker must retain an attorney to protect his interests.  ‘The employer is required to pay the attorneys' fees relating to the unsuccessfully controverted portion of the claim because he created the employee's need for legal assistance.’

Underwater Construction, at 159, citing  Haile v. Pan American World Airways, Inc., 505 P.2d 838,  842  (Alaska  1973) (Rabinowitz, J., dissenting  in  part, concurring  in  part).  


The employee seeks an award of reasonable attorney fees and costs under AS 23.30.145(b). He contends that, although his return to employment and the acceptance of continuing benefits by another employer ended these defendants' current obligation, the value of the legal services provided to claimant in this case is not diminished. We recognize the employee obtained most of the benefits he was seeking from the defendants and subsequent employer, and his attorney is entitled to be fully compensated in a reasonable fashion. Moreover, we recognize there is no evidence to indicate that his request is unreasonable. 

Nevertheless, we cannot find that all attorney fees, which may be due in this case, are owed by the defendants. Instead, the employee’s attorney may be entitled to an award of attorney fees paid from benefits funded by the subsequent employer. AS 23.30.145(a).  Given that no such award has been requested, we will focus on determining an appropriate award of fees and costs to be paid by the defendants in this case.


Upon reviewing the record, we find the employee provided an affidavit of attorney fees and costs, submitted by the employee’s attorney on May 13, 2004. This affidavit itemizes attorney fees of $6,400, billed at $200.00 per hour. He lists other litigation costs totaling $131.71.   


The defendants object to the attorney fee claim for at least two reasons: 1) They have already paid statutory minimum attorney fees on benefits paid covering the period prior to the time the subsequent employer assumed liability; and 2) They do not believe they are liable for attorney fees associated with benefits paid for the period after they were responsible for the claim.

We have considered the nature, length and complexity, and benefits awarded in this case, as well as the contingent nature of workers’ compensation cases. We also considered the employer’s objections. We note that the record reflects that, with Mr. Soule’s assistance, the employee obtained an additional one week and six days of TTD benefits, and 2% PPI benefits. He was unsuccessful on his claims against these defendants for ongoing TTD benefits, PPI benefits, and medical benefits. The total benefits received by the employee from the defendants associated with the claim were $4,374.67 in TTD and PPI benefits. 

We find the employee prevailed on a portion of his claims. Accordingly, we find the employer shall also pay Mr. Soule a portion of his claimed fees. The record reflects the last payment by the employer to the employee was for two weeks of TTD and a 2% PPI rating on August 19, 2002. Based on our review of the record, we find Mr. Soule's time spent prior to August 19, 2002 led to the employee's receipt of the benefits he received on that date. We further find that following that date, though Mr. Soule continued to assert the remaining claims made in the March 1, 2002 WCC, he was unsuccessful in pursuing claims against this employer. Ultimately, the employee recovered these claims against his subsequent employer. 

Mr. Soule claims attorney's fees and costs of $5,944.24 ($6,400.00 - $587.47 statutory amount Defendants paid voluntarily and costs of $131.7l), plus additional costs incurred for time spent at the instant hearing. Based on our computation of costs and fees incurred prior to August 19, 2002 we find Mr. Soule is due a total of $3,420.00 in fees, computed at his full $200 per hour billing rate, and costs in the amount of $92.31, for costs and fees incurred prior to August 19, 2002. Mr. Soule shall also be paid $200.00 for one hour spent at the instant hearing. The employer is also due a $587.47 offset for attorney fees already paid.

In sum, we conclude that an award of attorney fees in the amount of $3,032.53 and costs in the amount of $92.31 is appropriate in this case. AS 12.30.145, 8 AAC 45.180. 

ORDER


The employer shall pay the employee attorney fees in the amount of $3,032.53 and costs in the amount of $92.31.

Dated at Fairbanks, Alaska this 19th day of July, 2004.
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Fred Brown, 
Designated Chairman
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John Giuchici, Member
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Chris Johansen, Member


APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SEAN M. MCILVENNA employee / applicant; v. NANA MANAGEMENT SERVICES, LLC, employer; AMERICAN MANUFACTURERS MUTUAL INS CO, insurer / defendants; Case No. 200024896; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 19th  day of July, 2004.
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Victoria J. Zalewski, Admin. Clerk
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