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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CHERRYL A. HOTTMAN, 

                                                   Employee, 

                                                            Claimant,

                                                   v. 

CHANNEL 2 BROADCASTING CO.,

                                                  Employer,

                                                   and 

AK NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200118499
        AWCB Decision No.  04-0177

         Filed with AWCB Anchorage, Alaska

         On  July 23, 2004



On June 1, 2004, at Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for additional medical benefits, permanent partial impairment (“PPI”) benefits, and statutory attorney fees against the employer and its insurer (“employer”).  Attorney Nora Barlow represented the employer.  Attorney William Irwin represented the employee.  The record remained open to receive the employee’s deposition and the parties closing briefs. The record closed  when we next met on June 22, 2004.  


ISSUES
1. Whether the employee is entitled to medical benefits, past and future, for her left
ear.

2. Whether the employee is entitled to continuing medical benefits for her right ear.

3. Whether the employee is entitled to additional PPI benefits.

4. Whether there has been an overpayment of PPI benefits by the employer.

SUMMARY OF THE EVIDENCE

1.  General Background


The employee's claim arises out to of an incident that occurred at work on September 14, 2001. The employee claims that as a result of her working conditions, specifically the use of headsets and related equipment, she has incurred work-related bilateral noise-induced hearing loss.  The employee seeks future medical benefits for her right ear and past and future benefits for her left ear.  The employee requests the employer provide hearing aids as well as any repair or replacement over the years.  


The employee reported to Providence Hospital Emergency Room on September 14 2001, complaining of right ear pain.
  She reported that her right ear was exposed to loud noise (popping and crackling) as the result of a defective right headset at work.
  The employer accepted compensability of the employee's right ear.  The employee also sought benefits for her left ear, which the employer did not accept.  


On February 28, 2002, Donald R. Endres, M.D., performed an employer’s medical evaluation (“EME").  In his EME report, Dr. Endres opined that the employee was medically stable and did not require any further treatment related to her September 14, 2001 work related injury.  Relying upon Dr. Endres’s opinion, the employer controverted future medical benefits for the employee's right ear and past and future benefits for the left ear.  



The employer is a local television broadcast station.  The employee started working for the employer in August 1998 and remains in its employ. The employee’s first position was camera operator.  After four or five months, the employee transferred to the position of production coordinator (“PC").  As testified to by the employee in her deposition, the PC meets with producers, gets a rundown on the days stories, and determines which tapes will be needed for the newscast.  The PC then goes to the operations crew and informs them what the producer will need for the newscast.  The PC sends the raw video to the editors, and when the editor is finished, the PC takes the final project to operations.  To fulfill her duties as PC the employee is required to wear a headset during the newscast.  The employee estimated she wore a headset about two hours per day.  


After six or seven months as the PC, the employee also performed the duties of the floor director.  The floor director is the person who makes sure that everything is where it should be and that everyone has what he or she needs for successful news broadcast.  The employee continued in this position for the next few years.  She presently works as a camera operator and is the floor director one day a week.


 The employee described the different headset configurations used by the employer. The headsets either have wireless feeds or hard-wired feeds.  Hard wire feeds are “plugged” into the system and the headset.  Wireless feeds have no wire running from the system to the headset. Wireless headsets are preferred because they tend to be of higher quality and do not have the problems with static, popping, and crackling that the hard-wire ones do. The employee stated that it was the usual practice of the employees to provide a warning before plugging or unplugging hard-wired feeds.  The warning was necessary because plugging or unplugging caused high pitched, loud and unpleasant noise.  It seemed that every time she used a hard wire feed there were problems. 
  Prior to the September 14, 2001 injury the employee would use a hard wire feed, for her headset anywhere from a few times a week to 4 days a week.  Half the time she would wear her earpiece on the left ear and the other half on her right ear.


On the night of the injury, September 14, 2001, the employee testified that she started out wearing a switchable
 wireless feed headset.  A few minutes prior to airtime, she was told to give her wireless feed to another employee and go to a hard-wire feed.  When she switched to hard-wire, she immediately noticed cracks, pops, and “blasts.”
 The interference on her headset continued for 45 or 50 minutes.  At some point in the evening, the noise in her headset became unbearable the employee became dizzy and the pain became unbearable.

. . .my ears weren’t just hurting.  To be more specific, I was, like every sound I heard hurt. . . Every sound I heard hurt.  It was like a hypersensitivity to sound all of a sudden.

When she complained to the director, he told her just live with it.
  The noise continued over the course of the next hour.  The employee described how she had to brace herself several times, how her breath was taken away several times and how she “was crying through most of the newscast in pain after which time her wireless set was returned. 

2. 
Medical History

The employee continued working.  After she got off work, the employee went to the Providence Hospital Emergency Room complaining of right ear pain.  Ann Rembert, M.D., treated the employee.  Dr. Rembert’s Emergency Room Note provides that the employee presented complaining of “acute onset of headache and right hear pain with decreased hearing.”  Dr. Rembert assessed the employee as having acute hearing loss and aural trauma.  Upon release from the emergency room, the employee was referred to Jack A. Smith M.D., an otorhinolaryngologist.
  

Medical records reflect that the following Monday, September 17, 2001, the employee followed up with her primary physician, Charles Aarons, M.D., a family medicine practitioner, not Dr. Smith.
  When she presented to Dr. Aarons, he had her complete a general questionnaire regarding her hearing. The employee completed the questionnaire identifying that as to her right ear, she had an ear injury, ringing and hearing loss.  As to her left ear, the employee noted hearing loss and wrote “poor” next to her checkmark.  In both ears, the employee marked earaches, drainage, and pressure.  When asked to rate her own hearing, she wrote that she had poor hearing in her left ear and good hearing in her right.  

Dr. Aarons chart note for that visit reflects that the employee reported that she has “much better hearing in the right ear than the left ear.”  Dr. Aarons chart note provides:

Exam of the ear canals and TM’s are normal.  Tympanometry is normal.  Audiogram shows her to have pretty precisely identical hearing in both ears with moderate loss in the 25 to 35 db range in the right and 40 to 45 db range in the left at high frequencies.  This is consistent with the patient’s stating that her hearing is normally better on the right.  I believe she has been subjected to some high intensity noise trauma. 

 
Dr. Aarons repeated his exam almost a month later.  This time, the testing revealed that the employee had decreased hearing on the right as compared to the left but that both ears had dropped to 15 – 20 db relative to the audiogram done on September 17, 2004.  Dr. Aarons referred the employee to Audiological Associates for an audiographic work-up.
  


Thomas McCarty, Jr., Au.D.,
 conducted an audiological evaluation of the employee on December 5, 2001.  His evaluation of the test results showed:

Mild sensorneural hearing loss on the right and moderate high frequency sensorineural hearing loss.  High frequency audiometry showed severe bilateral impairment.  Impedance testing showed normal tymps, consistent with normal middle ear function bilaterally.  Oto-accoustic emission testing confirmed the pure tone findings bilaterally.

Permanent partial impairment rating shows 11.3% right, 22.5% left, 12.1% bilateral.  Whole person is 4%.  As a result of work –related bilateral hearing loss we are recommending bilateral digital CIC hearing aid fitting.


On March 1, 2002, Dr. Endres performed an EME. Dr. Endres interviewed the employee and reviewed her medical records.  He did not perform additional tests. His review of Mr. McCarty’s testing and evaluation resulted in an opinion that the employee’s hearing in her left ear was worse then her right ear.  Although he could not give definitive responses to the employer’s questions, Dr. Endres was left with the general impression that:

· The employee may have incurred a mild injury in her right ear directly related to the September 14, 2001 work related injury,

· The employee may have had normal hearing in the right ear prior to the injury,

· Left hearing loss was a preexisting condition,

· The employee was medically stable as of March 1, 2001,

· No further treatment related to the employee’s September 14, 2001 injury was necessary,

· The employee would benefit from bilateral hearing aids, however only the right hearing aid may, in some part, be attributable to the September 14, 2001 work injury, and

· The employee has a ratable partial permanent impairment. 

The employer paid the employee a lump sum three percent PPI benefit as assigned by Dr. Endres.


Mr. McCarty took issue with Dr. Endres’s EME opinion.
  Mr. McCarty disputed Dr. Endres’s PPI rating.  He disagreed with Dr. Endres’s opinion that any hearing loss in the left ear is not work related.  Rather Mr. McCarty believed that any hearing loss in the left ear was due to ongoing exposure at the workplace.  Dr. Aarons, the employee’s family doctor after reviewing Dr. Endres’s EME report and Mr. McCarty’s evaluation opined that the employee:

Has hearing impairment in both ears that require assistance.  The impairment in the right ear is only slightly more severe than that in the left ear.  Both ears show a high frequency biased pattern characteristic of exposure to loud noises.  I believe in view of Ms. Hottman’s history, the hearing impairment in both ears is work-related.  The right is from a single exposure.  The left may also be from a single exposure, although theoretically it could be from an ongoing exposure instead or in addition.  Hearing aids are needed bilaterally.


On February 14, 2003, Dr. Endres provided written comments on several affidavits submitted by the employer.  The affidavits were from the employee’s current supervisor and another individual who had contact with the employee from November 1993 – April 1995.  The employee’s current supervisor affied that the employee had problems with her left ear, that it was a longstanding problem and the employee spoke in a louder than normal voice.  Since wearing her hearing aids, the employee’s voice has returned to a normal volume.  The other affidavit provided affied that the employee spoke in an extremely loud voice.  


The employer asked Dr. Endres to review these affidavits and provide an opinion whether, from a medical standpoint, these affidavits suggest that the employee had some degree of hearing loss in one or both ears prior to her September 14, 2001 work related injury and employment with the employer.  Dr. Endres responded:

I would state that together they provide strong corroborative evidence of this.  The affidavits concur with my previous independent medical review, in which I concluded that the left ear hearing loss was not in any way attributable to the noise of September 21, 2001, and that the right hearing loss was largely preexisting.

Overall, I believe that Ms. Hottman more likely than not had preexisting bilateral hearing loss, possibly genetic, and that although some additional hearing loss in the right ear may have occurred during the September 14 even, the actual extent of that additional hearing loss would have been at most quite mild.


On February 20, 2003, otorhinolaryngologist James Klein M.D., D.D.S., conducted a second independent medical evaluation (“SIME”) during which he reviewed the employee’s relevant medical records, took the employee’s medical history and conducted an examination of the employee.  He also completed a medical audiological evaluation and had the audiologist prepare a written report of testing. Dr. Klein opined that the employee “has essentially normal hearing in both ears, and in fact does not need hearing aids according to the results of this testing.”
  Dr. Klein opined that he could ascertain no evidence of symptoms related to her alleged noise exposure.  He did find the employee has slight bilateral high frequency hearing loss however; he characterized it as mild and having no clinical significance.  He attributed the high frequency hearing loss to the normal aging process.  Dr. Klein agreed with Dr. Endres that the employee was medically stable and required no further medical treatment.  Finally, Dr. Klein determined that a PPI rating was not indicated, as he could find no ratable impairment of hearing.


On April 15, 2003 and May 1, 2003, Mr. McCarty reevaluated the employee.  By letter dated May 15, 2003, Mr. McCarty reported the reevaluation indicated that “the hearing levels have stabilized, since the noise exposure, which occurred while working.”
 He again provided PPI ratings, diagnosis and instructions on calculating the employee’s PPI rating.


On May 23, 2003, Dr. Endres reviewed Dr. Klein’s report and commented that:

The new audiogram accompanying Dr. Klein’s report demonstrates sufficient improvement in hearing to elevate any possible impairment . . ..

Dr. Endres concurred with Dr. Klein’s opinion that the employee’s hearing loss was not noise induced, of no clinical significance, and required no further treatment attributable to work.

3. Witness Testimony


A.  Donald R. Endres, M. D.


Dr. Endres testified telephonically at hearing.   It was his opinion, after reviewing the 2003-audiology evaluations, that the employee’s work did not play a substantial factor in the employee’s hearing loss. He could not see any evidence that the employee’s hearing condition was caused by work. However, he could not identify an alternate cause.  He testified the most reliable hearing evaluation is the most recent one.  He did not find much difference between Dr. Klein’s and Mr. McCarty’s audiological evaluations.    Dr. Endres opined that there was no basis for Mr. McCarty’s assertion that the employee should receive a five percent PPI rating for tinnitus.    


Dr. Endres explained the pattern he would expect to see on an audiological test if the hearing loss was noise induced.  He stated that the employee’s audiological testing did not support her theory of noise induced hearing loss.  Dr. Endres reasoned that first; the patterns were not consistent with noise induced hearing loss patterns.  Second, Dr. Endres reasoned that if the hearing loss was noise induced and if the employee remained in the same environment, he would expect to see the hearing loss worsen rather than improve.


As for tinnitis, Dr. Endres stated that no one knows the exact cause and effect relationship between tinnitus and hearing loss.  However, if tinnitus is associated with the hearing loss, then as hearing improved, so would the tinnitus.


He explained that in 2001, the employee’s hearing in her right ear was evaluated as mild to moderate.  In 2003, Dr. Klein’s evaluation showed hearing in the right ear as normal and Dr. McCarty’s evaluation showed a little high frequency hearing loss.  As to the left ear, Dr. Klein explained that the improvement in the left ear was more dramatic.  He stated that the noise induced hearing loss, if any, appeared to have resolved.   


B. Thomas McCarty, Jr. Au.D.


Mr. McCarty testified on behalf of the employee.  He is a licensed audiologist with 27 years of professional experience.  Mr. McCarty is not licensed to provide diagnosis, PPI ratings, etc.  He may only provide a medical doctor with his interpretation of the evaluation results. Mr. McCarty concluded the employee’s hearing evaluation results and patterns were consistent with noise exposure.  He testified that the employee suffered a hearing loss and recommended hearing instruments in both ears that could double as a tinnitus masker.  


Mr. McCarty disputed Dr. Endres’s statement that the employee’s hearing was so good it was not ratable under the AMA Guides.  Mr. McCarty testified that the employee complained of several noise exposures over a period of time, not one incident. Mr. McCarty also testified that his PPI ratings were appropriate under the AMA Guides.


On cross-examination
Mr. McCarty testified that he does not place great importance on a clients self-reported hearing history.  He explained that this was based upon his years of experience and observations.   Thus, what a physician would find appropriate to place in the patient’s record as subjective medical history, Mr. McCarty may or may not include in his records.  Mr. McCarty did not note in any of his records the employee having self reported that her left hearing was worse than her right prior to September 14, 2001.


Also, when asked on cross examination whether the employee’s left ear has continually been worse than the right ear Mr. McCarty answered “yes.”  When asked whether that would corroborate the employee’s consistently reporting that her hearing has been worse in the left ear, Mr. McCarty also answered “yes.”  Finally, Mr. McCarty acknowledged that when the employee came to him; she reported her hearing had been worse in her left ear prior to her September 14, 2001 injury.   He also agreed that this was supported by the evaluations.


C.  Cherryl A. Hottman 


At the time of her September 14, 2001 injury, the employee testified that she did not distinguish between the level of hearing in her right and left ear.  It was only after her treatment for the right ear that she discovered her hearing loss in her left ear.  


The employee did not dispute that she may have worn her headset on the right ear more often than the left.  But she did so to block out unwanted noise that often came from the right. The employee explained how she would often stand with the news anchors on her right.  By wearing her headset on the right (covering the right ear), she was able to block out the anchors’ chatter and focus on instructions received over her headset.
  

The employee provided the Board with a general history of her duties for the employer.  She described the equipment used and the working conditions.  The headset the employee wore on September 14, 2001 was taken out of service after her injury.


The employee explained the confusion over the notation in Dr. Aarons’s records regarding her left hearing being poor and her right being good.  She stated that she was trying to get him to understand and explain why she was experiencing hearing loss in both ears. Similarly, Dr. Endres took what the employee told him out of context and was unable to complete her history.  


Prior to her September 14, 2001 injury, she had no idea her hearing was compromised.  After September 14, 2001, sounds were muffled.   The employed provided testimony describing how her hearing loss has impacted her job and her life.  The tinnitus was not much of a problem while she had her hearing aids.  After the right hearing aid broke and the employer would not pay for its repair, the tinnitus had increased.  Since the injury, she described her hearing as having improved a little.  If she were provided hearing aides, she would wear them and tinnitus would not be an issue.  She would no longer miss bits and pieces of conversations.


On cross-examination, the employee was asked to explain the statement in her claim that:

Shortly after I came to work at Channel 2 and started wearing a single muff headset, I noticed a difference in the hearing between right and left.  My supervisors have always been as accommodating as possible by providing right muff headsets whenever they could.  However, there have been dozens of occasions from the start of my employ until the injury on September 14, 2001 when in studio during regular newscasts as well as on live remote events, I have used left-ear only ear muffs.

The employee responded that she was trying to explain the need to block out the distracting noise on her right.  It was her preference to use right headsets when the news anchors were on her right, and left headsets when anchors were on her left.  


The employee does not deny her statement to Dr. Aarons that “She normally states that she has much better hearing in the right ear than the left ear.”
  The employee testified that she just thought she had a preference for her right ear over her left ear; she did not understand that it was due to a hearing loss.  The employee admitted to filling out Dr. Aarons’s hearing questionnaire and describing her hearing as “Left poor” and “Right good.”  She explained that she filled that out after having worked at the station for several years and that as of that on the day she filled out the questionnaire, it was true.  When the employer inquired about her preference for a “right headset,” the employee asserted that by the time she had moved into a position where the anchors were no longer on her right, she had developed a preference for the right headset.  The employee emphasized that she wore the right headset out of preference, not because her left hearing was poor. 

Argument Of The Employee


The employee argues that Dr. Aarons, as her treating physician, and his referral to Mr. McCarty to receive hearing aids for both the right and left ears, are sufficient to support a conclusion that the employee has a compensable injury in her right and left ears.  Further support for the employee can be found by Mr. McCarty’s testimony that the employee needed hearing aides and Dr. Endres’s position that he would have recommended the same to determine if hearing aids would help the employee.  Accordingly, both the left and right ears aids should be covered. 


Argument of the Employer

The employee does not have a compensable injury and is not entitled to medical benefits for either ear.  The hearing loss to the right ear has resolved itself.  Any hearing loss as to the left ear is not work related and pre-existing.  Alternatively, if the Board determines the employee suffered a compensable injury, based on the opinion of Dr. Endres and Dr. Kline, hearing aids are not medically necessary, either bilaterally or unilaterally.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
 Where employment causes injury or when employment aggravates, accelerates, or combines with a pre-existing condition to cause a disability, the claimant is entitled to compensation and benefits.
  The employment must be a substantial factor contributing to the disability.
 

An injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The claimant need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the claimant must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the claimant must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the tier of fact that the asserted facts are probably true.
 


Here, the employer originally accepted compensability of the employee’s right ear.  The issue before the Board at this first step is whether the employee has introduced sufficient evidence to raise the presumption of compensability as to continuing treatment for her right ear and whether the employee has introduced sufficient evidence to raise the presumption of compensability for her left ear. We find the claimant introduced sufficient evidence to raise the presumption of compensability as to right ear for future benefits and as to her left ear for past and future benefits.
  


We do not weigh the credibility of the testimony during the first stage of the presumption analysis.
  We find the claimant has introduced sufficient “minimal” evidence to establish the compensability of her claim.  Specifically the opinion of Dr. Aarons as set forth in his June 7, 2002 letter to Ellen Sutphin, Claims Technician.  In this letter Dr. Aarons writes, “I believe in view of Ms. Hottman’s history, the hearing impairment in both ears is work-related.  The right is from a single exposure.  The left may also be from a single exposure although theoretically it could be from an ongoing exposure instead or in addition.  Hearing aids are needed bilaterally.”  Following the Court’s rationale in Meek,
 we therefore apply the presumption of compensability from AS 23.30.120(a)(1) to the benefits claimed. 


The claimant having established the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence. "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
     We examine the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminated any reasonable possibility that the employment was a factor in the disability.
  


The employer presented the testimony and report of EME Dr. Endres.  It also relies upon the report of SIME Dr. Klein.  We find Dr. Klein’s SIME report opines that the employee “has essentially normal hearing in both ears, and in fact does not need hearing aids according to the results of this testing.”
 We further find that Dr. Klein opines that the employee’s slight bilateral high frequency hearing loss is of no clinical significance.
 Additionally, he opines that there is no medical evidence of noise induced hearing loss.  We find Dr. Klein attributes the employee’s hearing loss to presbycusis, a mild loss of hearing experienced as the normal result of the aging process.
  Dr. Klein concluded that no further treatment is needed, the employee is medically stable, and no PPI rating is indicated. After reviewing additional audiological evaluations and Dr. Klein’s EIME report, we find Dr. Endres concurred with Dr. Klein’s opinion. We find Dr. Endres commented that the most recent audiological evaluations demonstrate sufficient improvement in hearing to eliminate any probable PPI under the AMA Guides.

We do not weigh the credibility of the testimony during the second stage of the presumption analysis.
  We find Dr. Klein’s SIME report is the amount of, and type of, relevant evidence a reasonable mind might accept as adequate to support a conclusion.
   We find Dr. Klein’s opinion that there is no evidence of noise induced hearing loss is sufficient evidence to rebut the presumption of compensability.
  

The employee must therefore prove her claim for benefits by a preponderance of the evidence.
   It is not necessary that work is the legal cause. Rather, we are instructed by our state Supreme Court that we are to impose workers' compensation liability "whenever employment is established as a causal factor in the disability."
  A "causal factor" is a legal cause if "it is a substantial factor in bringing about the harm" at issue.
   

The employee relies upon her own testimony, the testimony and reports of Dr. Aarons, and the testimony and reports of Mr. McCarty.  We find Mr. McCarty provided a PPI rating for the employee.  We find he has disputed the PPI rating of Drs. Endres and Klein and he has disputed the medical opinions of Drs. Endres and Klein.  We find Mr. McCarty has extensive training and experience in audiology.  However, on the record before us, we find his status as an expert in conditions of the ear, nose, and throat has not been established.  Nor is he a physician under AS 23.30.395(24).
  We take administrative notice the AMA Guides specifically classify the rating of permanent impairment as a "medical issue" to be performed by physicians.
 We conclude, under AS 23.30.190(a), we do not rely on PPI ratings calculated by audiologists, as they are not physicians.

We find the only medical opinions on impairment ratings, performed according to the AMA Guides, in the record were those of Drs. Endres and Klein.  Dr. Klein concluded there was no ratable impairment and Dr. Endres, after reviewing recent audiological evaluations, agreed. The employee sought an additional one percent PPI benefit for her left ear hearing loss.  Based on the available record, we find the preponderance of the evidence indicates the employee incurred a zero percent PPI rating under the AMA Guides.  Accordingly, we must deny and dismiss the employee's claim for additional PPI benefits associated with her left ear.  

Regarding the employee’s claim for future benefits associated with her right and left ears, the record contains conflicting testimony.  The employee and her witnesses claim the employee is entitled to future benefits for her right ear as well as past and future benefits for her left ear.  In support of her claim, the employee relies upon Dr. Aaron and Mr. McCarty.  As set forth above, Mr. McCarty is not licensed to provide medical treatment or diagnosis.  

Impairment evaluations are performed by a licensed physician.  The physician may use information from other sources such as hearing results obtained from other sources such as hearing results obtained from audiometry by a certified technician.  However, the physician is responsible for performing a medical evaluation that addresses medical impairment.

Additionally, because Mr. McCarty testified that his records omit portions of the employee’s medical history, we are reluctant to place great weight on them.   Dr. Aarons is a family practitioner.  Both the EME physician and the SIME physician are experts in the field of otorhinolaryngology  (ear, nose and throat).  They have received specialized schooling and training in an area of medicine relevant to the matter at hand.  Accordingly, on the record before us, we give more weight to the expert medical opinions of Drs. Endres and Klein than to the opinions of Dr. Aarons and Mr. McCarty.  

We find Drs. Endres and Klein found hearing loss in the employee’s right ear was of high frequency and of no clinical significance.  They found no further treatment was necessary.  Additionally, we find that Mr. McCarty, the employee, Drs. Endres and Klein all agree that the employee’s hearing has continued to improve.  The employee testified that throughout the hearing she did not wear hearing aids.  The Board observed no indication that the employee was having difficulty hearing or comprehending the proceedings or the testimony of witness.  Accordingly, we must deny and dismiss, the employee's claim for future medical benefits associated with her right ear.  


Similarly, on the record before us, we must deny and dismiss the employee’s claim for past and future benefits associated with her left ear.  Again, for the reasons set forth above, we give more weight to the testimony of Drs. Endres and Klein.  We rely on their opinions and find that the medical records and recent audiological evaluations do not support noise induced hearing loss in the employee’s left ear.  


Moreover, we find sufficient evidence to supporting a finding that hearing loss in the left ear, if any, was preexisting.  We are unpersuaded by the employee’s rationalization of medical chart notes indicating that her hearing on her left was poor and hearing on her right was better.  We are unpersuaded by her explanation of her own notes indicating that hearing on her left was poor and hearing on her right better just three days after her work related injury.  We find that when asked on cross examination whether the employee’s left ear had continually been worse than the right ear Mr. McCarty answered “Yes.”  When asked whether that would corroborate the employee’s consistently reporting that her hearing has been worse in the left ear, Mr. McCarty also agreed.  Finally, Mr. McCarty acknowledged that when the employee came to him, she reported her hearing had been worse in her left ear prior to her September 14, 2001 injury.   He also agreed that the testing supported that any hearing loss in the left ear was preexisting.  


After due consideration of the evidence, the Board concludes on the facts before it that the employee’s claim for future benefits associated with her right ear are denied.  Similarly, after due consideration of the evidence, the Board concludes on the facts before it that the employee’s claim for past and future benefits associated with her left ear are denied.

The employer requested the Board determine whether or not there has been an overpayment of PPI benefits to the employee.  Based on our ruling herein, we find the matter of overpayment, if any, to be moot.  AS 23.30.155(j) provides the sole mechanism for the recoupment of overpayment of compensation benefits.
  Here, the Board has not awarded future compensation.  Therefore, there is no mechanism of recovery. 


ORDER

The employee’s claim is denied.

Dated at Anchorage, Alaska this 23rd day of July, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rebecca Pauli, Designated Chair







____________________________                                






John Abshire, Member







____________________________                                  






Valarie Allmon, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of CHERRYL A. HOTTMAN employee / claimant; v. CHANNEL 2 BROADCASTING CO., employer; AK NATIONAL INS. CO., insurer / defendants; Case No. 200118499; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of July, 2004.
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Shirley De Bose, Clerk
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� 9/14/01 Emergency Room Note


� See generally Employee Deposition


� EE Dep. at 89


� EE Dep. at 89


� A head set that could be used with either the right or left ear.


� EE Dep. at 73


� EE Dep. at 78


� EE Dep. at 74


� EE Dep. at 74


� Ear, Nose, and Throat (“ENT”)


� 9/17/01 Aarons Chart Note


� 9/17/01 Aarons Chart Note


� 10/12/01 Aarons Chart Note


� Doctor of Audiology


� 10/21/01 McCarty evaluation.  Mr. McCarty testified that over 50% of Audiology Associates income is derived from the sales of hearing aides.  He further testified that he is the owner of Audiology Associates.


� 3/1/02 Endres EME at 2, 3


� 4/12/02 McCarty Letter


� 6/7/02 Aarons Letter


� 2/14/03 Endres Letter


� SIME Report at 2


� 5/15/03 McCarty Letter


� 5/21/03 Letter Gabbert to Endres and 5/23/03 Endres Comments on Letter.


� EE Dep. at 90, 91


� Claim at 3


� 9/17/01 Aarons Chart Note


� Thornton v. AWCB, 411 P.2d, 209, 210 (Alaska 1966)


� United Asphalt Paving v. Smith., 660 P.2d 445, 447 (Alaska 1983)


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981)


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985)


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)


� Burgess Construction, 623 P.2d at 316


� Wein Air Alaska v. Kramer, 807 P.2d at 473-74


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991)


� Id. (quoting Burgess Construction, 623 P.2d at 316)


� Veco, 693 P.2d at 869


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991)


� Miller, 577 P.2d 1044


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994)


� Koons, 816 P.2d 1381


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964)


� Smallwood, 623 P.2d 316


� DeYonge v. NANA/Marriot, 1 P.3d 90


� Meek, 914 P.2d at 1276


� Miller, 577 P.2d 1044


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991)


� SIME Report at 2


� Id. at 3


� Id. at 3.


� DeYonge, 1 P.3d 90


� Miller, 577 P.2d 1044 (emphasis added)


� See DeYonge, 1 P.3d 90; Safeway v. Mackey, 965 P.2d 22, 27-28 (Alaska 1998); Grainger, 805 P.2d at 977; Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992). ("It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant's work was probably not a substantial cause of her disability.") 


� Meek, 914 P.2d at 1280


� Doyon Universal Services v. Allen, 999 P.2d 764, 770 citing  Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-98 (Alaska 1979) (emphasis in original)


� Id. 


� “‘Physician’ includes doctors of medicine, surgeons, chiropractors, osteopaths, dentists, and optometrists.”


� “According to the Guides, determining whether an injury or illness results in a permanent impairment requires a medical assessment performed by a physician.” AMA Guides at 2.  


� AMA Guides at § 2.2 p. 18


� Croft v. Pan Alaska Trucking, 820 P.2d 1064 (Alaska 1991)
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