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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	NICK  ROSSODIVITA, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

RICHARDS MASONRY,

                                                  Employer,

                                                   and 

AMERICAN INTERSTATE INSURANCE CO.,

                                                  Insurer,

                                                            Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200114061
        AWCB Decision No.  04-0178

         Filed with AWCB Anchorage, Alaska

         on July 23,  2004



We heard this matter at Anchorage, Alaska on July 8, 2004.  The employee appeared and represented himself.  Attorney Michael Budzinski represented the employer. We closed the record at the hearing’s conclusion.  


ISSUE


Whether the employer properly applied a cost of living adjustment (COLA) to the employee’s temporary total disability (TTD) between April 2, 2003 and October 28, 2003.  


SUMMARY OF THE EVIDENCE

The following summation in not a comprehensive overview of the employee’s evidence;  only evidence necessary to decide the present issue is summarized herein.  According to the Report of Occupational Injury or Illness, completed by the employer on July 26, 2001, the employee was injured on July 25, 2001 (sic) while working as a Journeyman Block Layer.  The mechanism of injury is noted as:  “A co-worker was cutting a block with a cement saw.  [Claimant] was holding the rebar back.  He tripped and fell back into the saw cutting his lower arm.  Tendons were cut but no bone.  [Claimant may need to have surgery].”  


The employee testified at the July 8, 2004 hearing regarding his treatment here in Alaska, and Outside. In his “Summary of Personal Injury,” filed with the Board on February 25, 2004, the employee more completely summarized the chronology of his in state and out of state treatment.  We incorporate the employee’s “Summary” as follows, and have only made grammatical edits:  


On July 24, 2001 while under the employment of Richards Masonry & H2O Well Drilling, on or about 3 p.m. I was cut on the right wrist just above the hand by a co-worker who was using a concrete cut-off saw with a diamond blade.  The blade hit the bone before I could move my hand.  Tendons and nerves were severed.  I was rushed to the Providence Hospital in Anchorage, Alaska.  The emergency room physician could not treat the severity of my injury.  Three orthopedic surgeons were called, only one responded, Dr. Loren J. Jensen, M.D., practicing at Alaska Regional Hospital, Anchorage, Alaska.  


Approximately four hours after the hand was cut, I was released from Providence, my hand temporarily secured and bandaged.  At 9:40 a.m. the following morning, July 25, 2001, I met with Dr. Jensen at his office located at Alaska Regional Hospital.  Dr. Jensen informed me that tendons and nerves were severed and I must be operated on.  I was admitted the same day and had surgery twenty-seven hours after the injury occurred.  I stayed two days in the hospital and was released by Dr. Jensen and placed under his care.  


Sometime in September of 2001, Dr. Jensen authorized me to attend therapy in Anchorage, Alaska.  For two months I received therapy, and the pain was constant even with therapy.  It did not seem to be much of a benefit.  In mid-November 2001, I decided to seek outside medical assistance as Dr. Jensen told me he could do nothing further for my constant pain and swelling of the hand and wrist where the injury is located.  


I went to live temporarily with my sister in Cambridge, Maryland.  She informed me prior to my leaving Alaska that she could possible help me find a doctor where she worked in Salsbury, Maryland, at or near the hospital in which she was employed.  


I was able to set up an appointment to see Dr. Anthony F. Adrignola who practiced with the Peninsula Surgical Group, 145 East Carroll Street, Salsbury MD, 21801.  Dr. Adrignola gave me a report dated February 28, 2002 after he examined my injured arm/hand/wrist area.  His report stated a persisting problem existed and further therapy was needed.  


In May 2002, I returned to Alaska once again to see if Dr. Jensen could possibly help with my condition of severe pain and swelling of the hand and wrist, as well as severe pain in my right arm up to and including the shoulder and neck area on my right side.  He scheduled me to be tested.  After being tested for a total of eight hours, the physical therapist stated on the physical capacities analysis dated May 28, 2002, the following:  “It appears the employee will be unable to return to work as a mason or laborer.”  


After the physical capacities evaluation, I once again visited Dr. Jensen, who in his report dated Jun 13, 2002, stated:  “We have indicated that the performance based PCE does suggest that the employee may require retraining or a medical retirement.”  Dr. Jensen then released me from his care without rating me, and stated he could not help me any longer.  


I once again left Alaska on or about August 26, 2002 to seek medical help.  I went back to stay with my sister temporarily.  I was informed by a Florida friend that the finest hand clinic in the world was the Kleinert, Kutz & Associates Hand Care Center in Louisville and Lexington Kentucky.  I proceeded to Florida to stay temporarily with my friend to try and make arrangements to visit the hand center.


Jenette Smith, the Claims Adjuster, stopped my compensation from September 30, 2002 to March 30, 2003.  Her reason was that Dr. Jensen said that I was medically stable.  Dr. Gupta’s letter dated August 11, 2003, specifically states that “The patient was never medically stable at any point prior to his most recent surgery.”  (The most recent surgery being July 23, 2003.)  Adjuster, Linda Rudolph’s letter to me of March 19, 2003 not only states the fact that Dr. Jensen preferred not to rate me, and that he prefers that I be rated elsewhere, but that his opinion (not validated by fact in my opinion), was that I was medically stable.  Dr. Gupta’s letter refutes Dr. Jensen’s letter and is based on the fact that the surgery on July 23, 2003 was needed.  In May 2003 I first saw Dr. Gupta who validated that I did in fact need surgery for neuroma formation.  I had the neuroma formation removal surgery on July 23, 2003 as I stated earlier.  


In an answer to Employee’s Application for Benefits, Ms. Rudolph claimed that there is no evidence that I left Alaska to seek medical or rehabilitation services, which were not reasonably available in Alaska.  I contest her reasoning as presented by the fact that Dr. Loren Jensen said that he could do no more for me and never took post operative X-rays to prove any medical stability.  Dr. Gupta found in the X-rays that the Hand Care Center Treatment Center took, that I developed four tumors (neuromas) on four different nerve endings.  I contend that Ms. Rudolph wrongfully took a cost-of-living adjustment from my benefits.  I have more than enough proof and evidence of this.


For the past thirty plus months, my compensation rate has been decreased and for six months I did not receive my total benefits.  I have not wor3ked to produce an income for myself and have suffered physical and mental hardships due to this injury.  To this date, all is the same, and the difficulty and hardship is ever present.


In his May 25, 2004 correspondence to Mr. Budzinski, Dr. Jensen wrote:  


I am in receipt of you communication dated 4/19/2004 with questions regarding [the employee].  In brief, I initially evaluated this patient on 7/25/2001 for a laceration of his right distal forearm.  This involved several tendons plus the radial sensory nerve.  I note that in my initial evaluation I had quoted to him the potential for a neuroma formation from such an injury potentially requiring further surgical treatment. 


Following his initial surgery, postoperative visits were performed on 7/30/2001 and 8/6/2001.  This patient was last seen on 7/13/2002.  He had not described any significant difficulties with the wrist that could be interpreted as a neuroma formation at that time.  


He moved to Florida, retired from working as a mason, and was seen on a number of occasions in therapy and several times by Dr. Amit Gupta.  Dr. Gupta took the patient to surgery and evidently resected a neuroma of the radial sensory nerve and implanted the nerve into bone.  According to the chart records provided to me, he was last seen by Dr. Gupta on 8/11/2003.


I have not seen the patient back in my office since July 2001 (sic) at which time he was not describing any symptoms of radial neuroma.  Your communication of 4/19/2004 has several questions that I have been asked to respond to.  


1.
“Was the surgery performed by Dr. Gupta medically and reasonably necessary in order to treat Mr. Rossodivita’s 7/24/2001 injury?”  


If indeed Dr. Gupta found the clinical evidence of a radial sensory neuroma, then I believe that excision of the neuroma with implantation to bone would have been the appropriate treatment for the patient to receive.  


2.
“Was the care provided by Dr. Gupta available in Alaska from any medical provider or facility?”  


I routinely perform this type of surgery, namely excision of neuroma with implantation into bone.  The most recent case I have had of this nature was last week.  I have done a number of the radial sensory neuromas and would regard this treatment as being quite readily available from myself or from other hand surgeons here in Anchorage.  


3.
“If the medical care provided by Dr. Gupta was not available in Alaska, could any follow-up care in the form of therapy have been provided in Alaska?”  


The patient has received a rather extensive degree of therapy.  If therapy was necessary it could readily have been provided by any certified hand therapist, of which we have a number in Anchorage. 


The employee’s Alaska TTD rate is $768.00 per week.  The employee’s TTD cost of living adjusted rate for the period he lived outside, while treating with Dr. Gupta, was $647.42 per week.  The employee’s .041(k) stipend rate is $671.00 per week.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.175 provides in pertinent part:  


(b)
The following rules apply to benefits payable to recipients not residing in the state at the time of compensation benefits are payable.  


  (1)
  The weekly rate of compensation shall be calculated by multiplying the recipient’s weekly compensation rate calculated under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, by the ratio of the cost of living of the area in which the recipient resides to the cost of living in this state; 


  (2)  The calculation required by (1) of this subsection does not apply if the recipient is absent from the state for medical or rehabilitation services not reasonably available in the state. 


We find the mandates of AS 23.30.175(b) are statutory in nature and the presumption of compensability in AS 23.30.120 does not apply.  We find the evidence in this case is undisputed, and weighing of evidence is not necessary.  We find the employee was dissatisfied with his care or treatment with Dr. Jensen, and sought out a second physician.  We find the employee opted, to seek attention out of the state of Alaska, on his own accord.  Based on Dr. Jensen’s May 25, 2004 letter, we find there are, and were, numerous other hand surgeons in Alaska, and particularly Anchorage, that diagnose and perform surgery to excise neuromas, as the employee had performed out of state.  


We find the employee voluntarily chose to relocate Outside while he treated with Dr. Gupta.  We find, with any diligence, the employee could have secured a hand specialist in Alaska.  We find these medical services are reasonably available in Alaska, in particular, in Anchorage.  Accordingly, we must conclude that the employer properly, and appropriately, adjusted the employee’s TTD rated while he voluntarily resided outside of Alaska.  


ORDER

The employee’s claim for reimbursement of adjusted temporary total disability while he resided outside of Alaska is denied and dismissed.  


Dated at Anchorage, Alaska this 23rd day of July, 2004.







ALASKA WORKERS' COMPENSATION BOARD
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     Darryl Jacquot, Designated Chairman
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S. T. Hagedorn, Member
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____________________________                                  






Andrew Piekarski, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of NICK  ROSSODIVITA employee / applicant; v. RICHARDS MASONRY, employer; AMERICAN INTERSTATE INSURANCE CO., insurer / defendants; Case No. 200114061; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of July, 2004.

                             

   _________________________________

      




   Robin Burns, Clerk
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� At the July 8, 2004 hearing we were initially to hear three issues.  The second issue was whether to re-characterize the employee’s .041(k) stipend to TTD.  However if we do find that a COLA was proper, then the employee would not want to proceed with the re-characterization of his TTD (with COLA it would be lower than his stipend and the employer would have an overpayment).  The parties agreed to allow us to bifurcate that issue, and the issue of penalty / interest at a later date, if needed.





2

