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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	VICKY L. BERRY, 

                                                   Employee, 

                                                            Petioner,

                                                   v. 

VALLEY HOSPITAL FOUNDATION,

                                                  Employer,

                                                   and 

AK NATIONAL INS. CO.,

                                                  Insurer,

                                                           Respondents.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200309319
        AWCB Decision No.  04-0181

         Filed with AWCB Anchorage, Alaska

         on July 27, 2004


On June 30, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for review of the Reemployment Benefits Administrator’s ("RBA") Designee, determination finding the employee ineligible for reemployment benefits.  Attorney Teresa Hennemann represented the employer and its insurer (“employer”).  The employee, despite having received notice of the hearing, did not attend and was unrepresented at the hearing.  The Board consisted of a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  The record closed at the conclusion of the hearing

ISSUE


Did the RBA Designee abuse her discretion under AS 23.30.041(e) when she found the employee ineligible for reemployment benefits?


SUMMARY OF THE EVIDENCE

At issue in the present case is whether the employee is eligible for reemployment benefits. According to the employee’s Report of Occupational Injury or Illness (“ROI”), the employee injured her back in the course and scope of her employment when she “bent over to get trash, sharp stabbing pain in my back and down my legs.”
  At the time of injury, the employee was employed as an Environmental Specialist (Cleaner, Hospital) earning $11.50 per hour.  The following is a brief summation of the relevant facts of the case.

On January 29, 2004, the employer requested the employee be referred for an eligibility evaluation.  Charles S. Coley, rehabilitation specialist conducted the evaluation.  The employee’s treating physician, Douglas M. Savikko, D.O., opined that he did not anticipate the employee would have a permanent partial impairment (“PPI”) rating.
   He also opined that the date of medical stability is anticipated to be achieved between May 1 and July 1 2004.  Even though on March 18, 2004, Dr. Savikko anticipated the employee would have no PPI rating, Dr. Savikko had not released the employee to return work.
 


Mr. Coley provided Dr. Savikko the United States Department of Labor’s Selected Characteristics of Occupation’s Defined in the Dictionary of Occupational Titles (“SCODDOT”) for positions held by the employee in the 10 years prior to date of injury: Cleaner, Hospital; Cashier II; Stock Clerk; Home Attendant; and Day Worker.  Dr. Savikko approved the employee returning to the positions of Cleaner, Hospital; Cashier II; and Home Attendant when she reached maximum medical stability.
 


On April 12, 2004, Mr. Coley submitted his eligibility evaluation to the RBA Designee. Mr. Coley relied upon the opinion of Dr. Savikko and determined the employee was not eligible for reemployment benefits under AS 23.30.041(e)(1), (2) or (f)(1).


 On April 23, 2004, the RBA Designee issued her determination letter finding the employee ineligible for reemployment benefits. The reason for the decision was stated as follows: 

The evaluating rehabilitation specialist’s recommendations.  Steve Coley reports that Dr. Savikko has indicated that your predicted permanent physical capacities are as great as those required of your job at the time of injury, Hospital Cleaner, and a job that you held in the 10 years prior to your injury, Home Attendant.  You are able to return to work in those occupations.


On May 5, 2004, the employee filed her claim appealing the RBA Designee’s determination of ineligibility.  The employee argued in her claim that she was unable to do the things that the job requirements require.  She gave as an example that she cannot walk for more than 30 minutes.  She also states on her claim that she is very limited in what she can do and experiences pain on a regular basis.  


The Notice of hearing on the employee’s appeal was mailed June 3, 2004 to the parties at their address of record.  The employee’s hearing was scheduled for 10:00 a.m. on June 30, 2004.  Notice was sent to the parties of record via regular mail and certified. The Board’s records indicate that a workers’ compensation officer called the parties the day before and confirmed the hearing time.  The employee was not home and the workers’ compensation officer made note that she left a message for the employee.  On June 30, 2004, at 10:00 a.m. the employee was not present in the Board’s hearing room.   At 10:20 a.m., the hearing commenced in the employee’s absence.  The employer limited its argument preferring to rely on the record.    


The Board’s files contain medical records for the employee going back to December 30, 2002.  However, these records were not filed with the Board until June 14, 2004, well after the RBA Designee issued her determination letter. The medical records reflect that the employee sought treatment for her work related injury on June 16, 2003 at Eagle River Family Practice.  She continues to receive treatment from Eagle River Family Practice and Health South.  


The medical summary filed June 17, 2004 contains several employer’s medical evaluation  (“EME”) reports.  The first EME took place on July 25, 2003 when the employee under went an ENE performed by a physiatrist and psychologist, James P. Robinson, M.D.  Dr. Robinson opined that on a more probable than not basis, the employee’s work activities were a substantial factor in the onset of her symptoms.
  He opined that he could not comment on when the employee would reach medical stability.  Dr. Robinson did opine that when the employee did reach medical stability, she would be able to return to her job at the time of injury.  Finally, because the employee had not reached medical stability, Dr. Robinson believed it was premature to provide a PPI rating.


On January 10, 2004, Dr. Robinson performed a second EME on the employee.  He noted that the employee’s physical findings were “modestly better” from July 25, 2003. Dr. Robinson affirmed his opinion that the employee’s work activities were a substantial factor in the employee’s current condition. He noted that the employee was approaching medical stability and opined that the employee’s functional restrictions warranted DRE Category II impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment, (5th Ed.) (“AMA Guides”) which is equivalent to five percent whole person impairment.  Board records reveal the employee has received no PPI benefits to date although it appears she continues to receive temporary total disability (“TTD”) benefits.  


On May 6, 2004, Dr. Savikko’s hand written chart notes indicate that it was time for the employee to under go a “DVR eval [sic] & assessment.”  He also questioned whether it was realistic for the employee to return to work. Finally, he makes an indiscernible notation regarding ratability under the AMA Guides.  On May 13, 2004, Dr. Savikko’s chart notes indicate the was going to arrange and evaluation by Susan Hadley, M.D., “so [patient] can get on with life – ratings assessment & retraining options can then be explained.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW


A.
Proceeding in the Employee’s Absence


8 AAC 45.070 provides guidance to the Board on how to conduct its hearings, including how to proceed when a party is absent:

(f)  If the Board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, 

(1) Proceed with the hearing in the party’s absence and, after taking evidence decide the issues in the application or petition;

(2) Dismiss the case without prejudice; or

(3) Adjourn, postpone, or continue the hearing.


The hearing in this matter was scheduled for June 30, 2004 at 10:00 a.m.  At 10:00 a.m., the employee was not present.  The hearing on the employee’s appeal of the RBA Designee’s determination commenced at 10:20 a.m.  The employee did not appear before the Board.  The employer was in attendance.  The Board proceeded in accordance with 8 AAC 45.070(f).  Prior to proceeding  we found the employee was served notice of the time and place of hearing least 10 days before the date of hearing as required by  8 AAC 45.060(e).  We found service was by mail.    Accordingly, we proceed in the employee’s absence and shall base our decision on the records in the Board’s files.
 


B.
Standard of Review


Under AS 23.30.041(o) the Board must, “uphold the decision of the [RBA Designee] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA Designee].”  In Sheehan v. University of Alaska,
 the Alaska Supreme Court “has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
  Improper application or failure to properly apply the controlling law is also an abuse of discretion.
 


Abuse of discretion is also legislatively defined in the Administrative Procedure Act.   It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . ..  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the Superior Court, Board decisions reviewing eligibility determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in our review of an RBA or RBA Designee determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
   If, in light of all the evidence, the Board finds the RBA Designee's decision is not supported by substantial evidence, it concludes that the RBA designee abused his or her discretion, remand the matter for reexamination of the evidence and any necessary action(s).


The task of determining whether an abuse of discretion has taken place is aided by the Board’s practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
   If additional evidence is admitted, we review it and the evidence before the RBA Designee to assess whether the RBA Designee's decision was supported by substantial evidence and therefore reasonable.
  


B.
Did the RBA Err in Finding the Employee Ineligible for Reemployment Benefits?


AS 23.30.041(e) provides in part:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for 
   (1) the employee's job at the time of injury; or 
   (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market according to the [SVP] codes as described in the [SCODDOTs].

We have previously held that the term "or" at the end of AS 23.30.041(e)(1) is to be read disjunctively, that either work the employee performed at the time injury, or work held within the last ten years can render an employee not eligible for reemployment benefits.
  Failure to strictly adhere to the requirements of AS 23.30.041 is an abuse of discretion. Our Supreme Court has taken a "bright line" approach to reemployment benefits, holding that the RBA, his Designee or the Board cannot add additional requirements to section AS 23.30.041, and that no exceptions, express or implied should granted, even if it results in a harsh or unrealistic outcome.
  We generally “defer to the RBA's expertise when construing regulations adopted by the board to implement the reemployment benefits program which he administers.” 
 


Here, we find that as of January 10, 2004 or shortly there after, the employer had notice of the EME’s opinions.  We find that 19 days later the employer requested an eligibility evaluation.  We find Mr. Coley did not have access to the EME’s reports when making his eligibility recommendation.  We also find that Mr. Coley did not have access to Dr. Savikko’s records, which reflected a change of fact and circumstance.  We find Dr. Savikko’s opinion regarding the employee’s ability to return to work had changed.  We find the RBA Designee’s decision relies on the rehabilitation specialists report. We find that when the RBA Designee made her determination, she did not have the benefit of the employee’s medical records or the EME reports.


We find the EME reports were not part of the record when the RBA made her determination.  We find the medical summary was filed less than 20 days before the date of hearing.  Under 8 AAC 45.120(i) the Board may only rely upon a record filed less that 20 days before hearing if the parties expressly waive the right to cross-examination or if the Board determines the document is admissible under a hearsay exception of the Alaska Rules of Evidence.  We find  the employee’s medical records are admissible under evidence rule 803(4) and (6).  We find the EME’s reports are admissible under 801(d)(2).  Moreover the Board is very concerned regarding the timing of the filing medical summary.  The Board is concerned that the EME reports in the employer’s possession prior to the eligibility evaluation were not part of the RBA’s record.  Here, we find manifest injustice would result were the Board to ignore the records contained in the medical summary.  We find that had the records been timely filed, it would have been an abuse of discretion for her not to consider all the medical evidence in the record. 


Applying the substantial evidence standard of review, the Board may not reweigh the evidence or draw our own inferences from the evidence. Under AS 23.30.135, we conduct our investigation or inquiry in the manner, which best ascertains the rights of the parties.  We find this is newly discovered evidence that could not, with due diligence, have been produced for the RBA Designee.  Accordingly, we remand this matter to the RBA Designee to consider the EME reports as well as the medical records that are now contained in the file. 


ORDER

The decision of the RBA Designee finding the employee ineligible for reemployment benefits is reversed and remanded.


Dated at Anchorage, Alaska this 27th day of July, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





            Rebecca Pauli, Designated Chair







____________________________                                






S. T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of VICKY L. BERRY employee / petitioner; v. VALLEY HOSPITAL FOUNDATION, employer; AK NATIONAL INS. CO., insurer / respondents; Case No. 200309319; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of July, 2004.

                             

   _________________________________

      






Shirley DeBose, Clerk
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