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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SHAWN A. YOUNG, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

ASCG INSPECTION INC,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY ASSN,

                                                  Insurer,

                                                            Defendants.
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)
	          DECISION AND ORDER 

        ON RECONSIDERATION

        AWCB Case No.  200007730
        AWCB Decision No. 04-0184

         Filed with AWCB Fairbanks, Alaska

         on July 28, 2004


We heard the Petitions for Reconsideration by the employee and the employer in Fairbanks, Alaska on July 15, 2004, on the basis of the written record.  Attorney Michael Jensen represented the employee.  Attorney Robert Bredesen represented the employer and insurer (“employer”).  We closed the record when we met to consider these petitions on July 27, 2004, following the receipt of the final pleading.

ISSUE

Shall we reconsider our decision and order in this case, AWCB Decision No. 04-0157 (July 1, 2004) under AS 44.62.540?

SUMMARY OF THE EVIDENCE

The employee injured his left shoulder on March 13, 2000, while working as a Non-Destructive Examination Technician/Art Field Lead Technician for a subsidiary of the employer. He was scanning a pipe for corrosion using an X-ray crawler weighing 200 pounds, when the crawler started to fall, and he grabbed it.  Duane Odland, D.O., treated the employee and prescribed physical therapy, restricting him from work.  Dr. Odland referred the employee to orthopedic surgeon Stanley Kopp, M.D., and on June 15, 2000 Dr. Kopp diagnosed a rotator cuff re-injury. Dr. Kopp recommended modified work with no repetitive, above shoulder lifting. An MRI
 on June 29, 2000 confirmed tendonitis or tendinopathy.  Thomas Shepard, M.D., of the Denali Orthopedic Surgery Clinic confirmed rotator cuff inflammation, prescribing medications and physical therapy.  On July 10, 2000 Dr. Shepard recommended no use of the left shoulder and declined to release the employee to work, and on September 25, 2000 he diagnosed a probable impingement syndrome, prescribed a TENS unit, and returned the employee to physical therapy.

On August 2, 2000 the employer requested the employee be referred for a reemployment benefits eligibility evaluation. Rehabilitation specialist Dennis Johnson was assigned this task and contacted the employer.  Rehabilitation specialist Johnson’s eligibility assessment report misidentified the employee’s work at injury with the SCODDOT position description for Radiographer.  The report correctly identified four positions worked by the employee during the ten years preceding his injury: Hostler (medium duty), Delivery Route Driver (medium duty), Furniture Mover (very heavy duty), and Hod Carrier (very heavy duty).
  In his October 9, 2000 response to the rehabilitation specialist’s inquiries, Dr. Shepard indicated the employee would “either now or after reaching medical stability” have the physical capacity to perform each of the positions identified above.
  When Dr. Shepard next saw the employee, on October 23, 2000, he still restricted the employee from returning to work, noted the employee was improving, and prescribed another month of physical therapy and a TENS unit.
  In his November 27, 2000 decision, the RBA determined the employee not eligible for reemployment benefits, based on Dr. Shepard’s approval of all five position descriptions as being within his physical capacity.
  

On January 2, 2001 Richard Strohmeyer, M.D. restricted the employee from work at or above shoulder level. He did not believe the employee’s condition was medically stationary.  On January 23, 2001, Dr. Strohmeyer released the employee to modified work with no overhead lifting or work at shoulder level. He recommended proceeding with surgical decompression and clavicle excision if the employee’s pain was not significantly improved in three to four weeks. After no improvement was noted, Dr. Strohmeyer recommended arthroscopic decompression and distal clavicle excision.
 

On November 12, 2001, Richard Gieringer, M.D., recommended the employee undergo another MRI.
  Subsequent chart notes indicate the employee’s requests to reschedule the MRI and requests for authorization.
  A chart note on August 29, 2002 indicated the employer’s adjuster authorized the MRI.
  On September 4, 2002, upon reviewing the MRI report, Dr. Gieringer found insufficient objective evidence of orthopedic injury to perform exploratory arthroscopy.
  Nevertheless, Dr. Gieringer felt the employee may have nerve impingement in the shoulder, and he recommended the employee to “wait and see how things go.”
  He recommended the employee cease doing heavy work, and to seek work involving his mind and light physical demands.
  

On May 28, 2003, Dr. Gieringer again examined the employee.  For the first time, Dr. Gieringer identified subluxation in the employee’s shoulder, and a click when he moved it.
  He found the employee was medically stable, though not yet well.
  He rated the employee with an 11 percent whole-person PPI under the American Medical Association Guides for the Evaluation of Permanent Impairment, Fifth Ed. (“AMA Guides”).
  Dr. Gieringer specifically limited the employee to medium duty work in his May 28, 2003 medical report.
  He felt the SCODDOT position descriptions identified by the rehabilitation specialist did not accurately describe the actual heavy duty work demands of each of those positions, and concluded the employee should not return to work in those jobs.
 

On April 11, 2003 an employer-sponsored independent medical evaluation (EIME) was performed by Michael Gevaert, M.D. Dr. Gevaert rated the employee’s shoulder condition at 2% whole person impairment with 50% of this impairment due to the preexisting condition.  

The insurer paid temporary total disability (TTD) benefits through May 28, 2003. It then accepted Dr. Gieringer’s 11% rating and paid PPI benefits accordingly.

The employee was given a physical capacities evaluation by physical therapist Alan Blizzard on October 16, 2003.  Mr. Blizzard found the employee limited to light to medium capacity work, but found the strength rating “equivocal.”
  

Dr. Gevaert indicated in his October 22, 2003 report that he believed the employee was medically stable 45 days after his September 4, 2002 evaluation by Dr. Gieringer.
  He believed the employee gave sub-maximal effort in his PCE tests, and that he was actually physically able to perform any of the medium duty SCODDOT positions from the ten years before his injury.
  He felt the employee’s future treatment should be limited to over-the-counter analgesic and anti-inflammatory medication.

The evidence related to this matter is more fully discussed in the Summary of the Evidence section of  our July 1, 2004 decision and order, AWCB Decision No. 04-0157.  We here incorporate that discussion of the evidence by reference.

Based on Dr. Gieringer’s opinion the employee filed a workers’ compensation claim on July 9, 2003.  On January 30, 2004, based on Dr. Gevaert’s December 9, 2003 deposition testimony, the employee requested a referral for an eligibility evaluation, as well as modification of the RBA’s earlier decision. The RBA has not responded to this January 30, 2004 request.  In its July 31, 2003 Answer to the employee’s claim, the employer asserted an overpayment of TTD benefits, totaling $73,900.00, asserting the employee was medically stable, and no longer eligible for TTD benefits, 45 days after Dr. Strohmeyer’s January 23, 2001 surgical recommendation, which the employee declined to follow.  The insurer based the counterclaim on the results of an October 2003 PCE by Alan Blizzard
 and the EIME results by Dr. Gevaert. 

In our July 1, 2004 decision, AWCB Decision No. 04-0157, we denied the employee’s claim appealing the RBA determination; denied the employer’s petition for a finding of overpayment of TTD benefits.  We awarded the employee $6,360.00 as a reasonable attorney fees, $1,732.50 as reasonable paralegal assistant costs, and $483.14 in other legal costs, under AS 23.30.145(b).  We retained jurisdiction over the employee’s claim for penalties.     

The employee filed a Petition for Reconsideration and/or Modification on July 14, 2004,
 claiming additional attorney fees and legal costs had been expended on the successful prosecution of several issues.  The employee filed a revised affidavit itemizing the fees and costs.  Based on the affidavit, he claimed an additional
 4.98 hours of attorney time, 6.22 hours of paralegal assistant time, and (apparently) $222.25 in legal costs for necessary faxes, postage, messenger service, mileage, and parking, which should be awarded under 8 AAC 45.180(f)(17) and under our rationale in Provo v. Janssen Contracting Co.
  The employee also claimed an additional 5.6 hours of attorney fees for preparing the petition for reconsideration.  The employee also argued that Dr. Gieringer did not release the employee to any of the positions the employee worked for the ten years leading up to his injury.

 The employer filed a Petition for Reconsideration and/or Modification on July 15, 2004,
 arguing we should apply the presumption of medical stability to the employee’s entitlement to TTD benefits.
  It asserted the employee received no treatment, received no recommendation for treatment, and was medically stable for a substantial period.  It criticized our holding in Gray v. S.O.A., (which required a controversion to terminate ongoing TTD benefits)
 and cited a number of Alaska court decisions for the proposition that an overpayment can occur as a result of neglect or mistake in the handling of a claim.
  It argued we should find TTD benefits were overpaid from no later than May 29, 2001, 45 days after Dr. Strohmeyer recommended surgery, continuing.  It also argued that all attorney fees and legal costs should be denied to the employee.

On July 22, 2004, the employee filed an Opposition
 to the employer’s petition, asserting we should rely on the opinion of the treating physician, Dr. Gieringer, and find that the employee did not reach medical stability until May 28, 2003.  He argued Dr. Gieringer’s opinion clearly rebuts any preceding presumption of medical stability that may have arisen.  In the Opposition, the employee also requested legal fees and costs. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
RECONSIDERATION 

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

 (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

 (b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the parties’ petitions, we have examined the written record of this case, the hearing testimony, and our decisions and orders.
  We will exercise our discretion to reconsider our July 1, 2004 decision under AS 44.62.540, as requested by the parties.

II.
REVIEW OF THE RBA DETERMINATION
Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions, expressly including reference to the substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 

AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United 
States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury ....

We have considered all medical reports, including those subsequent to the RBA’s determination.  The employee asserts Dr. Gieringer’s opinion should be interpreted as not approving the employee for return to any of the positions he held at the time of injury or the preceding ten years.  

Dr. Gieringer approved the employee for medium duty work.  Although Dr. Gieringer criticizes the SCODDOT descriptions as inaccurate, and not stating the actual physical requirements of those jobs, his criticism of the SCODDOT is not relevant to the legal standards we must apply.  The  Alaska Supreme Court held in Konecky v. Camco Wireline, Inc.  
 that we must apply the SCODDOT positions, as written, to determinations of eligibility for reemployment benefits under AS 23.30.041.  We find that two of the employee’s correctly identified jobs during the ten years leading up to the time of his injury were classed as “medium.”  Accordingly, we again find Dr. Gieringer’s opinion concerning the employee’s physical capacities does not restrict the employee from performing those positions, as described in SCODDOT.  

Additionally, the record is clear that the record available to the RBA indicated the employee’s then-treating physician, Dr. Shepard, released the employee to four correctly-identified SCODDOT positions held by the employee during the ten years preceding his injury. 

Accordingly, we must find there is substantial evidence in the record to support the RBA’s November 27, 2000 determination that the employee is not eligible for reemployment benefits.  We can find no abuse of discretion by the RBA, and we must again affirm his determination, and deny the employee’s petition on this issue. 

III.
POTENTIAL OVERPAYMENT OF TTD BENEFITS
AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The employer asserts we erred in our July 1, 2004 decision by applying the presumption of compensability to the employee’s entitlement to TTD benefits from May 29, 2001 (45 days after Dr. Strohmeyer’s recommendation for surgery) through the date Dr. Gieringer regarded the employee as medically stable, May 28, 2003.  Instead, it argued, we should have applied a presumption of medical stability from AS 23.30.395(21).  

Nevertheless, we note the Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The claimant testified concerning his work injury, its consequences, and his inability to return to work.  We found the documentary records contain medical opinions of several treating and consulting physicians, indicating the employee suffers disabling pain from his left shoulder injury.  Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to his entitlement to TTD benefits.  On re-examination of this evidence, we again find the claimant's testimony and the medical opinions of the treating physicians are sufficient evidence to raise the presumption that his work injury has prevented him from working since his injury, and that he is entitled to TTD benefits from that date and continuing.  

Based on our review of the testimony and the documentary record, we found in our July 1, 2004 decision that the employee’s physicians recommended a continuing series of conservative treatment measures.  We found no specific evidence to rebut the presumption of compensability until Dr. Gevaert examined the employee on April 11, 2003, gave the opinion the employee was medically stable, and assessed a PPI rating.  We again find Dr. Gevaert’s April 11, 2003 opinion provides substantial evidence rebutting the presumption of compensability.
   We have reviewed the entire medical and hearing record.  Based on the entire medical record, and especially on the May 28, 2003 report of Dr. Gieringer, which noted a new subluxation of the employee’s shoulder, and reported that he was medically stable.  We again find the preponderance of the medical evidence indicates the employee was medically stable as of that date.
  

As the employer asserted, AS 23.30.185 and AS 23.30.200 do limit the duration of TTD benefits to the date of medical stability.  AS 23.30.395(21) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional 
medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .

The presumption of medical stability in the statutory definition must be read in the context of the terms that "improvement. . . is not reasonably expected": To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  When the constitutionality
 of the medical stability provision was challenged, the Alaska Supreme Court  held: 

The evidence is easily obtained by examining the treating physician.  That is, the treating physician should have no difficulty offering an opinion on whether or not further objectively measurable improvement is expected.  The 45-day provision simply signals when that proof is necessary.  The alleged difficulty in proving the nonexistence of medical stability, simply fades when viewed in light of the proof actually required. 

In the absence of any other explicitly required burden of proof to show medical stability, we conclude the employer must show medical stability by a preponderance of the evidence, the normal standard in administrative law proceedings.
  Once medical stability is established and has continued for 45 days, it is presumed to continue until overcome by clear and convincing evidence.
  

In this case, two of the employee’s physicians recommended further procedures during the disputed period of TTD benefits: Dr. Strohmeyer recommended surgery, and Dr. Gieringer recommended further MRI evaluation before surgery.  After the MRI testing, Dr. Gieringer recommended against surgical intervention, instructed the employee to discontinue heavy physical activity and continued to monitor the employee’s recovery and to “see how things go.”  Dr. Gieringer found a new subluxation of the shoulder, and found him medically stable as of May 28, 2003.  In light of the recommended testing (and the initially recommended surgery), conservative care, and the treating physician’s later determination of medical stability, we cannot find that "improvement  … [was] not reasonably expected"
 from the recommended testing, treatment, rest, and the natural healing processes, until Dr. Gieringer found the employee medically stable.  By the preponderance of the available evidence, we again find the employee was medically stable as on May 28, 2003.

Additionally, the employer criticized our holding in the July 1, 2004 decision, which required a controversion to terminate ongoing TTD benefits.  In the instant case, the medical records were fully disclosed to the employer, the employer paid the TTD benefits without an award, and the employer did not file a Controversion Notice concerning the TTD benefits. Because our decision on this point was simply a direct application of the statutory requirements found in AS 23.30.155(d) for the employer to dispute or deny compensation, we decline to re-examine this issue.

IV.
ATTORNEY FEES 

AS 23.30.145 provides, in part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180(f) provides, in part:


The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating 
that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant:

. . . .

(17)  other costs as determined by the board.

The employee reasserted his claim for additional fees and costs and submitted a revised affidavit itemizing the fees and costs, requesting an additional 4.98 hours of attorney time, 6.22 hours of paralegal assistant time, and $222.25 in legal costs, for the partially successful defense of his claim.  The legal costs are for faxes, postage, messenger service, mileage, and parking, which the employee argued should be awarded under 8 AAC 45.180(f)(17) and under our rationale in Provo v. Janssen Contracting Co. (“Provo”)
   

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee and legal cost awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   Accordingly, in our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  In our July 1, 2004 decision, we considered the employee’s affidavit, the nature, length, and complexity of the case, and the benefits accruing to the employee.  We did not award actual attorney fees, as such, but reasonable fees in the amount of $6,360.00 and reasonable paralegal costs of $1,732.50.  Weighing the factors cited above, we awarded $483.14 for the legal costs specifically identified as reimbursable in 8 AAC 45.180.  We declined to award the costs not specifically listed in 8 AAC 45.180. and it is those costs not listed in the regulation which are now claimed by the employee  

On re-examination of the record and consideration of the arguments, we continue to find the amounts of our July 1, 2004 award of attorney fees and paralegal costs reasonable for the partially successful prosecution of the case.  Concerning the additional general legal costs, the employee cites our recent decision in Provo for the proposition that these costs should all be awarded.  Under its authority at 8 AAC 45/180(f), the Board panel in Provo exercised its discretion to award additional legal costs not specifically identified as reimbursable by our regulations, as requested by the employee.  In the instant case, we have re-weighed the relevant factors, noted the partially successful nature of the employee’s prosecution, and again find it appropriate to award only those costs specifically enumerated in 8 AAC 45.180 as reasonable in this case.  On the facts of the instant case, we decline to award additional, unlisted costs, under 8 AAC 45.180. 

The employee additionally requested 5.6 hours off attorney time for preparing his petition for reconsideration.  We find the employee failed in his attempt to reverse the RBA denial of reemployment benefits, and failed in his attempt to obtain additional fees and costs.   Because we have awarded no additional benefits as a result of that petition, we will deny the request for fees related to that petition.

However, the employee successfully defended himself from the employer’s petition for reconsideration, in which the employer requested us to find an overpayment of TTD benefits.  Accordingly, we find an attorney fee for one hour is reasonable for reviewing the employer’s petition and responding in his opposition.
  For the reasons cited in our July 1, 2004 decision, we will award the employee’s attorney fees at the rate of $240.00 per hour.  

ORDER

1.
Under AS 44.62.540, we deny and dismiss the employee’s petition for reconsideration or modification, and the employer’s petition for reconsideration or modification.  We affirm AWCB Decision No. 04-0157 (July 1, 2004) in all respects.

2.
The employer shall pay the employee $240.00 as a reasonable attorney fee, under AS 23.30.145(b), for the employee’s successful defense against the employer’s petition for reconsideration or modification.  

Dated at Fairbanks, Alaska this 28th day of July, 2004.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,  Designated Chairman
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John Giuchici,  Member
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Chris N. Johansen,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order On Reconsideration in the matter of SHAWN A. YOUNG employee / applicant; v. ASCG INSPECTION INC, employer; ALASKA INSURANCE GUARANTY ASSN, insurer / defendants; Case No. 200007730; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this  28th day of July, 2004.

                             

   _________________________________


                             


Victoria J. Zalewski, Admin. Clerk
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� The employee’s July 21, 2004 Opposition to the employer’s petition.


� Magnetic Resonance Image


� Dennis Johnson, eligibility evaluation report, November 9, 2000.


� Dr. Shepard, October 9, 2000 response to rehabilitation specialist Johnson.


� Dr. Shepard medical report, October 23, 2000.


� RBA determination of non-eligibility, November 27, 2000. 


� Dr. Strohmeyer medical report, April 3, 2001.


� Dr. Gieringer medical report, November 12, 2001.


� Chart notes from Dr. Gieringer’s office, dated December 5, 2001; January 3, 2002; July 22, 2002; August 15, 2002; and August 27, 2002.


� Chart note from Dr. Gieringer’s office, dated August 29, 2002.


� Dr. Gieringer medical report, September 4, 2002.
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� Dr. Gieringer medical report, May 28, 2003.


� Id. 


� Id. 


� Id.


� Id.


� Blizzard PCE, October 16, 2003.


� Dr. Gevaert EME report, October 22, 2003.


� Id.


� Id.


� In the hearing on the employee’s claim on June 3, 2004, rehabilitation specialist Carol Jacobsen, R.N., testified the PCE indicated the employee can perform those positions requiring light to medium duty work.  


�Employee’s Petition for Reconsideration or Modification, dated July 13, 2004.


� The employee did not specify the hourly fee for the attorney or paralegal assistant, and did not specify the amount of legal costs claimed.  In our July 1, 2004 decision we awarded attorney fees at $240.00 per hour and paralegal assistant costs at $105.00 per hour.


� AWCB Decision No. 04-0066 (March i9 2004).	


�Employer’s Petition for Reconsideration and/or Modification, dated July 14, 2004.


� Citing Municipality of Anchorage v. Leigh, 823 P.2d 1241, 1246-1247 (Alaska 1992).


� AWCB Decision No.  00-0146 (July  17, 2000).


� See Wausau Insurance Co. v. Van Biene, 847 P.2d 584 (Alaska 1993); Bathony v. State of Alaska, 1JU-98-828 (Alaska Superior Ct., September 24, 1999). 


� Opposition to Employer’s Petition for Recommendation [sic] or Modification, dated July 21, 2004. 


� Although we are proceeding under the Alaska Administrative Procedure Act at AS 44.62.540, we note these developments are changes in condition, which would permit us to proceed under AS 23.30.130. 


� AS 44.62.570.


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).


� Id.


� 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  


� DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000).  


� Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).   


� On grounds of violation of substantive due process.


� Municipality of Anchorage v. Leigh, 823 P.2d 1241, 1246 (Alaska 1992).


� See AS 44.62.460(e).


� Leigh, 823 P.2d at 1246-1247.


� AS 23.30.185.


� AWCB Decision No. 04-0066 (March 19 2004).	


� 718 P.2d 971, 974-975 (Alaska 1986),


� See Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986); Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105.


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


� Id.





15

