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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	TRACEY L. HYDER, 

                                                  Employee, 

                                                         Respondent,

                                                   v. 

JAYNE S. FORTSON, M.D.,

                                                  Employer,

                                                   and 

STATE FARM FIRE & CASUALTY CO.,

                                                  Insurer,

                                                            Petitioners.
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	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200301411
        AWCB Decision No.  04-0185

         Filed with AWCB Anchorage, Alaska

         On  July 29, 2004



The Board heard the employer’s petition to compel the employee to sign releases of medical information on June 8, 2004, in Anchorage, Alaska.  Attorney Chancy Croft represented the employee.  Attorney Trena Heikes represented the employer.  The record remained open for submission of documents missing from the employee’s file held at the Alaska Workers’ Compensation Office.  The missing document was submitted on June 24, 2004.  The record closed when the Board next met on June 30, 2004.  The employer submitted additional medical records from the employee’s attending physician and Alaska Regional Hospital on July 7, 2004.  On July 12, 2004, the employee objected to the Board's consideration of all pre-injury medical records.  The Board did not consider the medical records submitted on July 7, 2004, as the record closed on June 30, 2004.

ISSUE


Should the Board order the employee to sign the employer’s releases of information for all medical records from 1994 to the present, including mental health records?

SUMMARY OF THE EVIDENCE

A. History of February 10, 2003 Workers’ Compensation Injury and Medical Reports


The employee worked as a certified medical assistant for the employer, a physician specializing in dermatology.  The physician has paraplegia and uses a wheelchair for mobility.  On February 10, 2003, the employee was injured when the employer ran over the third digit of the employee’s right hand with the employer’s wheelchair.
  The accident occurred when the employee was down on her hands and knees inspecting numbers on a tank in the employer’s office.  


Due to the employee’s February 10, 2003 injury, she was treated by several medical service providers.  Initially, she was seen by Don Smith, PA-C.  Ross Brundenell, M.D., an orthopedic specialist, treated her and referred her to Michael McNamara, M.D. of Alaska Orthopedic Specialists, for treatment of her hand, and Leon Chandler, M.D., of AA Pain Management, for treatment of her pain.  Dr. Brundenell also referred the employee to Linda Glick, OTR/L, CHT, of Alaska Hand Rehabilitation, a hand rehabilitation specialist.  
Dr. Chandler referred the employee to Paul Craig, Ph.D., a neuropsychologist.  In addition to these medical service providers, the employer had the employee evaluated by Lynne Adams Bell, M.D., Ph.D., a neurologist, Jose Ochoa, M.D., a neurologist, Eugene Klecan, M.D., a psychiatrist and neurologist, Morris Button, M.D., surgeon of the hand and upper extremities, and Donna Wicher, Ph.D., a medical and clinical psychologist.  


After the incident on February 10, 2003, the employee continued to work for the remainder of the day, but was seen in the evening for medical care by Don Smith, PA-C, of the Wasilla Medical Clinic.  Mr. Smith diagnosed a contusion and recommended ice, elevation and Ibuprofen.  He approved the employee to return to work in one day.
  Mr. Smith ordered x-rays, and two views failed to demonstrate any fracture or acute osseous abnormality.
  


On February 12, 2003, Dr. Brudenell saw the employee in the employer’s office.
  Dr. Brudenell’s impression was mild crush injury ulnar three digits, right hand, distal to MP joints.
  Upon reviewing the February 10, 2003 x-rays, Dr. Brudenell concluded the films indicated no evidence of fractures dislocation, or radiographically obvious swelling.
  Review of the employee’s condition one week later showed continued swelling and the employee continued to need narcotics for pain.
  Mr. Smith considered a bone scan or Magnetic Resonanace Imaging (“MRI”) if the employee’s condition persisted, and recommended ice, splint and non-steroidal anti-inflammatory drugs.
  


On February 26, 2003, Dr. Brudenell noted the employee’s complaints of abnormal sensation, limited range of motion, and some intermittent hyperesthesia of her injured fingers; his exam revealed the employee had extensile posturing of her ring and small fingers and hyper-sensitivity was present on the dorsal surfaces of the fingers.
  Dr. Brudenell’s impression was impending reflex sympathetic dystrophy (“RSD”), right dominant hand.
  He recommended immediate occupational therapy, hand therapy consultation and a treatment regimen, and referred the employee to Linda Glick of Alaska Hand Rehabilitation.


The employee consulted with Linda I. Glick, OTR/L, CHT, at Alaska Hand Rehabilitation in Anchorage.  Her Initial Evaluation was performed on March 6, 2003.  Ms. Glick found “significant hand pain that limits active flexion of all digits except the thumb” and other symptoms including “chilling and blanching of the right hand,” “paresthesias and numbness in the fingers,” “variable mild edema of the fingers and hand,” and “impaired sensation of the ulnar three fingers with diminished protective sensation of the volar tip of the middle finger.”
  Ms. Glick recommended treatment two to three times per week for four to six weeks.
  The treatment notes of that same day indicated significant neuro involvement.
  From the time of the injury through treatment by Ms. Glick, the employee wore various types of splints to address her finger and wrist conditions.  


Dr. Brudenell prescribed Neurontin for the employee on February 28, 2003, and on March 11, 2003 he prescribed Norco and made formal referrals to Leon Chandler, M.D., AA Pain Management, and Michael McNamara, M.D., Alaska Orthopedic Specialists.


Upon seeing the employee, Dr. Chandler diagnosed right hand Complex Regional Pain Syndrome (“CRPS”).
  Dr. Chandler performed a stellate ganglion block on the employee’s right side and prescribed a self-administered physical therapy program.
  Between March 14, 2003 and June 9, 2003, Dr. Chandler performed a series of cervical epidural blocks to attempt to relieve the employee’s condition.  


Dr. McNamara examined the employee and reviewed her x-rays on March 31, 2003, noting, “Mildly tearful white female appropriate with exam markedly guarding her right hand.”
  Dr. McNamara diagnosed “right hand early regional pain syndrome, very focal with primary of the long finger involved from a crush injury” and  “…early stenosing tenosynovitis at 2nd, 3rd, 4th and 5th. . . ”
  Dr. McNamara recommended the employee continue therapy, desensitization and continue with the pain care provided by Dr. Chandler and that he be fully in charge of the employee’s medication.
  Dr. McNamara ordered a MRI to rule out tendon injury.
  The MRI revealed small focus of high T2 signal in 3rd metacarpal head, consistent with subchondral cyst; otherwise the examination was negative and, specifically, no evidence of tendon strain, avulsion or tenosynovitis was found.


On April 7, 2003, Timothy Baldwin, M.D., associate of the A.A. Pain Clinic, saw the employee.
  He reviewed her medical history and performed a physical exam.  He diagnosed, among other things: 

Complex regional pain syndrome of the right hand with the lateral four fingers currently involved with pain extending up through the right hand and sometimes into the right arm and shoulder.  The patient has had a good response to stellate ganglion blocks, but the pain is returning and it has not, up to now, completely interrupted the cycle.

He recommended a repeat stellate ganglion block, and noted if the cycle could not then be broken, it may be necessary to resort to a cervical epidural catheter, or at least a temporary spinal cord stimulator.
 


On April 24, 2003, Dr. Baldwin again saw the employee and noted that she  reported “. . . constant right hand cramping, burning and stabbing pain that is stinging and prickly also.”
  He diagnosed that her right hand CRPS was progressing and involved the entire hand; that stellates helped for a couple days, but he recommended a stimulator.


On April 29, 2003, Dr. McNamara saw the employee again and noted improvement in her index and small finger.  However, he was concerned that she had developed a neuroma which might require resectioning.
  Dr. Baldwin saw the employee on May 12, 2003.  He reported the employee had constant right hand pain that was stabbing, burning and throbbing.
  Physical examination revealed her hand color was good, but she still reported significant pain.
  He recommended another series of stellate ganglion blocks if the hand started to get worse, and noted surgery may be needed.
  


On May 13, 2003, Linda Glick provided an update to Dr. McNamara in which she stated that there was a reduction in many of the chronic pain symptoms including improved coloration and warming of the ulnar fingers.
  However, during a follow up visit with Dr. McNamara on the same day, the employee reported she felt her motion was not improving and her long finger remained hypersensitive.
  Dr. McNamara injected the employee's right long finger, forefinger and dorsal radial hand with lidocaine, Marcaine and dexamethasone injections.
  


On May 15, 2003, the employee asked Linda Glick whether CRPS could spread from her right hand, as she was noticing variable skin coloration and rapid changes in her left hand.
  Ms. Glick’s notes to the employee’s chart do not indicate the employee’s question was answered.


Continued treatment with the employee’s various providers was unsuccessful. The employee continued to complain of problems with her right and left hands, of swelling in both lower extremities, and increasing difficulties functioning at work due to CRPS.
  On June 2, 2003, Dr. Baldwin reduced her workweek to no more than 20 to 25 hours per week.
  The employee was awaiting approval of a stimulator.


An MRI of the cervical spine performed June 5, 2003, revealed mild cervical spondylosis and minimal disc protrusions at several levels, but did not reveal evidence of nerve root compromise or central canal stenosis.
  On June 11, 2003, the employee was taken off work completely by Dr. Chandler’s clinic.
  


On June 12, 2003, Dr. McNamara again saw the employee.  He noted the employee was tearful, anxious, and had a depressive affect.
  He reported discussing the employee’s case with Chris Peterson, from San Antonio, Texas, and who had extensive experience with neuroma of the hand.  Peterson suggested the neuroma was feeding into the RSD and that the neuroma be excised with a nerve repair or with nerve graft.
  Based upon the consultation, Dr. McNamara recommended neuroma excision of the long finger radial digital nerve and ulnar digital nerve with possible seuronerve graft.
  Dr. McNamara also recommended the employee not return to work and remain in no work status indefinitely because he believed work only worsened the employee's condition.


On referral from Dr. Chandler, Paul Craig, Ph.D., Board Certified in Clinical Neuropsychology, evaluated the employee’s psychological functioning prior to the surgical implantation of an epidural stimulator for chronic pain control.  In conducting the evaluation, Dr. Craig obtained the employee’s history through a clinical interview, but did not review her medical records.
  The employee reported to Dr. Craig, with regard to her psychiatric history, that she sought counseling to deal with her husband’s son who had Fetal Alcohol Syndrome, and continued in counseling when the child died at home in order to deal with the grief.
  The employee reported she was prescribed Prozac and Trazodone for approximately three months following her hysterectomy in 1996.
  The employee reported no other psychiatric history to Dr. Craig.


Dr. Craig administered the Minnesota Multiphasic Personality Inventory-2 
(“MMPI-2”).  The employee evidenced mild symptoms of depression, as well as concerns regarding physical difficulties and bodily functions.
  Based upon the results of the 
MMPI-2, Dr. Craig stated, “Clearly, psychological factors contribute at least modestly to her overall level of suffering.”
  Dr. Craig added that despite those results, a biological explanation for the employee’s underlying nociception should not be ruled out.
  Dr. Craig gave the following diagnoses:  Axis I – Pain Disorder associated with both psychological factors and a general medical condition -–chronic (307.89)
 and Major Depressive Disorder – recurrent – mild (296.31); Axis III – Right Hand Injury with subsequent pain problems; Axis IV – Occupational problems; and Axis V – Global Assessment of Functioning equaled moderate to serious symptoms (55).
  Dr. Craig recommended that in addition to psychotropic intervention, the employee may benefit from a referral to a psychologist who could work with the employee on cognitive-behavioral strategies to reduce her overall level of suffering, to include cognitive-behavioral treatment of her depression, as well as pain management techniques.
  Dr. Craig found no psychologically based indicators to suggest the employee was a poor candidate for a medically necessary surgical procedure, despite the fact he found her to be psychologically fragile, evidenced by her low ego strength scale.


At the request of the employer, Neurologist Lynne Adams Bell, M.D., PhD, evaluated the employee on June 27, 2003.  In conducting the evaluation, Dr. Bell received the employee’s complaints and recollection of treatment, reviewed the employee’s medical records, and physically examined the employee.  Dr. Bell found no objective evidence of trophic changes, and no abnormalities of vasomotor patterns of the hands as the employee had normal coloration and temperature with excellent pulses.
  Dr. Bell was unable to palpate a specific neuroma and percussion over the area that reportedly had a neuroma caused a nonphysiologic response, as the employee complained of electrical sensation into all fingers of her right hand.
  Dr. Bell noted the employee collapsed and became quite tearful with light tactile stimulation anywhere in her right upper extremity from the elbow distal, and detailed motor testing of the right lower extremity was not possible because the employee became hysterical with marked pain behavior and guarding.
  Dr. Bell’s examination revealed no evidence of atrophy, or of swelling, but rather revealed symmetrical measurements in the employee’s hands, forearms and wrists, and no abnormal reflex changes.
  


Dr. Bell reported that the employee acknowledged significant animosity towards her employer and the stressfulness of her job prior to her injury.  Dr. Bell suspected that psychological and psychosocial factors played a strong role in perpetuating the employee’s symptomology and opined that the employee’s clinical profile is classical for a somatoform pain disorder or conversion type symptomatology.


Dr. Bell concluded that the employee’s right index finger crush type injury had resolved, that the employee suffered from a somatoform pain disorder with probable conversation symptomatology.
  She opined the employee did not have, nor was there any evidence of CRPS or dysfunction of the sympathetic nervous system demonstrated by her failure to find abnormal vascular changes in the hand or a demonstrable specific response to sympathetic blocks.
  


Dr. Bell specifically recommended against further treatment through invasive means such as surgical resection of putative neuromas, sympathetic blocks, spinal cord stimulators, or cervical catheters.
  Dr. Bell opined that psychiatrically based treatment was the only appropriate treatment for the employee.  Dr. Bell did not consider the treatment provided to the employee to be reasonable and necessary and rejected the proposal to implant a cervical stimulator or conduct surgery for neuroma removal.
  She opined that the employee could return to work if her psychiatric issues were addressed, and she found no permanent partial impairment.




Upon reviewing Dr. Bell’s independent medical evaluation report, Dr. Chandler addressed her findings in a letter to State Farm Workers’ Compensation.  He stated:

I am absolutely astounded at the conclusions she drew from her examination done on the patient at that time.  I do not even know how to address it.  

I suggest you get a physician who at least understands and can evaluate patients for complex regional pain to see this patient in the future.  I think we have excellent control of her at this time, but it is sad to see something so obtuse to reality.


Based upon Dr. Bell’s report, the employer controverted all surgery for the employee.
  However, the employee proceeded with the temporary implantation and removal of a nerve stimulator.
  She also had surgery for neuroma removal.
  


Dr. McNamara saw the employee on August 11, 2003, three weeks and three days after the right dorsal radial cutaneous nerve neuroma excision and nerve burial and ulnar digital nerve neurolysis.  Dr. McNamara noted:

She has been doing well with marked improvement in her pain, although she feels like she has had a little bit of a flare here since unfortunately her mother passed away in the last week or so with MS.


At the request of Dr. Chandler, on September 11, 2003, Cynthia H. Kahn, M.D., assessed the employee to give her opinion of the possible treatment options available to the employee.  Dr. Kahn indicated the employee has intractable left upper extremity pain due to CRPS.  Dr. Kahn reported the employee manifests with classic signs of RSD of the left upper extremity; specifically, the employee has hyperesthesia and allodynia, skin, hair and nail changes, and hyperpathia.
  Dr. Kahn recommended proceeding with a spinal cord stimulator trial.


At the employer’s request, several more physicians examined the employee.  
Dr. Ochoa examined the employee on November 17 and 18, 2003, 
Dr. Klecan examined the employee on November 19, 2003, Dr. Button examined the employee on November 19, 2003, and Donna Wicher examined the employee on November 20, 2003.  The physicians and psychologist rendered opinions challenging the appropriateness of a diagnosis of CRPS and the treatment provided to the employee.


Dr. Ochoa, a specialist in neurology, neurophysiology and neuropathology, conducted a physical and a neurological examination of the employee and reviewed her medical records.  Dr. Ochoa outlined the results of his examinations and provided comments to medical records he reviewed.  He attached two articles he wrote, one published in the European Journal of Pain, entitled “Quantifying sensation: Look Back in Allodynia,” and the other published in J Neurol and Analgesia File, entitled “Truths, errors, and lies around ‘reflex sympathetic dystrophy’ and ‘complex regional pain syndrome’.”


Dr. Ochoa indicated it is common for individuals with Somatoform Pain Disorder to develop further expansion of symptoms, and he noted this was the case with the employee; specifically, the employee’s expansion of symptoms included involvement of her right ear with pain, tinnitus, and vertigo, as well as symptoms in her left arm and, at times, her left and right legs.
  


Based upon the exam he conducted of the employee, Dr. Ochoa indicated the employee had a clear-cut pseudoneurological profile and a clear-cut positional nystagmus time-locked with vertigo complaint, previously undiagnosed.
  


Dr. Ochoa explained the results of a Thermography investigation revealed a mild asymmetry in the thermal emission profile of the hands and forearms with the right upper extremity hypothermic when compared to the left.
  He reported symmetrical cooling of the hands when the employee’s feet were placed in warm water for fourteen minutes, which he concluded was a normal vasomotor sympathetic reflex and indicated the employee had available sympathetically mediated vasomotor reflex activity to her upper extremities.
  Dr. Ochoa also concluded that the results of the test confirmed the mild hypothermia of the symptomatic right upper extremity was caused by disuse, which leads to exaggerated vasoconstrictor tone to the relatively disused upper extremity.
  


Dr. Ochoa interpreted the results of a Quantitative Sensory Test.  He determined the results of the test failed to provide any evidence of loss of small caliber afferent fibers due to a focal nerve injury or brachial plexopathy, but rather, the dynamic variation in sensory thresholds, and diffuse hyperalgesia in the upper extremities, were compatible with disordered sensory decoding at the mind-brain level.


Nerve Conduction studies failed to provide any evidence of a focal nerve injury or brachial plexopathy that would explain the employee’s right upper extremity numbness, weakness, or pain to Dr. Ochoa.  Based upon the study he did conclude, however, that the basis of the employee’s left hand paresthesias may be a mild median entrapment neuropathy at the employee’s left wrist.


Dr. Ochoa also performed a concentric needle EMG evaluation and a Transcranial Magnetic Coil Stimulation Study, which revealed normal functioning.  The concentric needle EMG evaluation revealed no loss of motor fibers due to focal nerve injury, brachial plexopathy, or cervical radiculopathy.
  The Magnetic Coil Stimulation Study indicated normal and symmetrical cortical latencies of the evoked responses from the abductor pollicis brevis bilaterally.


The final test Dr. Ochoa administered was a diagnostic placebo controlled local anesthetic nerve block.  Based upon this test, Dr. Ochoa concluded that an active placebo effect removed psychogenic voluntary muscle weakness, removed pain complaint, and available normal sympathetic vasoconstrictor activity in the employee’s hand was removed by median nerve block.
  


Based upon his exam, Dr. Ochoa explained the following to the employee:

You have two different neurological disorders and seemingly, you have some depression also. 

One condition is called benign positional paroxysmal vertigo and nystagmus and reflects a problem with the inner ear that should be treatable.  You should be examined by a neuro-otologist, not by Dr. Chandler.

The second one is the chronic pain associated with motor and sensory positive and negative phenomena.  This is also of neurological character.  However, the examination that we have done, clinically and physiologically (Physiological means that we have been testing directly the nerve function and the muscle function, not just through asking questions or touching or tapping reflexes); that is good news: that you do not have a nerve injury to explain this chronic pain, the sensory loss, the motor loss, the cramps, and the hypersensitivity or the expansion.  What you have is a false neurological disorder.  False neurological disorders are treatable.  So this statement should give you a great deal of joy and reassurance.  The anomaly consist of a loss of the ability on your side to process motor function and sensory function, and that can be treated.  

This is different from the treatment for the benign positional vertigo.  Clearly, that condition is unrelated to the injury or its consequences at other levels.


Dr. Ochoa identified and provided the following diagnoses for the employee’s condition: 1. S/P crush injury to right index finger, on a medically probable basis resolved.   2. S/P A1 pulley release procedures for the second, third, and fourth digits, as well as excision of a portion of the dorsal radial nerve, unrelated and not medically indicated.  
3. Somatization Disorder (presenting as a pseudoneurological syndrome initially in the right upper extremity with spread to all four extremities).  4. Benign positional vertigo and nystagmus, an idiopathic benign, and treatable condition.


Dr. Ochoa opined the February 10, 2003 injury was only a substantial factor in causing the mild crush injury of the employee’s right hand middle finger, and that the employee did not have RSD or CRPS but, rather, a Somatoform Pain Disorder.
  

Her clinical profile is classical for this diagnosis, including diffuse nonanatomical sensory changes, diffuse give-way weakness, migratory pain complaints, which are expansive, now to all four extremities (and even the ear).  Mrs. Hyder was also noted to have a past medical history compatible with somatization.  Her tendency to experience bodily symptoms in situations of stress was noted by several of her previous treating physicians, even before the injury.

Dr. Ochoa noted that there has been no objectively measurable improvement in the employee’s condition since Dr. Bell evaluated her on June 27, 2003.  However, her subjective symptoms had increased and she required more narcotics and other additive medications to control her symptoms.
  Dr. Ochoa believed the medications the employee was taking were impeding her recovery and amounted to iatrogenesis.
  Dr. Ochoa recommended the employee undergo an in depth psychiatric evaluation with an MMPI profile to determine whether underlying personality factors and undiagnosed or under treated psychiatric issues were contributing to the employee’s clinical profile.
  The only further treatment Dr. Ochoa opined was warranted was psychiatric treatment coordinated with a program to taper the employee off the multiple addicting medications she was taking.
  


Dr. Ochoa opined that none of the surgical procedures the employee underwent were reasonable or necessary given the nature of her injury, the fact there were no objective abnormalities noted at the time of the June 27, 2003 IME exam, the negative MRI, and the negative x-rays of her hand.
  


Dr. Ochoa concluded the employee’s soft tissue injury to the long finger was resolved and that she was medically stable with respect to the original on the job injury, and that she had the physical capacities necessary to perform the duties of the occupations of Certified Medical Assistant, Receptionist, Daycare Worker, or Teacher’s Aid, as defined in the Selected Characteristics of Occupation Defined in the Revised Dictionary or Occupational Titles (“SCODDOT”).


Dr. Ochoa submitted an addendum to his initial November 17 and 18, 2003 Independent Medical Examination Report, after reviewing the employee’s medical records from June 11, 2003 through November 4, 2003.  Dr. Ochoa’s overall comment was:

This neurological patient is being “treated” by a non-neurologist who has been unable to cure her despite invasive, dangerous or addictive therapeutic approaches.  This is the clear result of the fact that Dr. Chandler has misdiagnosed the patient…and should know better.


Dr. Ochoa submitted a second addendum after having an opportunity to review the employee’s pre-injury medical records.  Dr. Ochoa’s overall comment after reviewing the records was:

These additional medical records, accumulated subsequent to our IME of Mrs. Hyder, are of paramount significance in the direction of documenting at the evidence-based level a primary psychiatric disorder in Mrs. Hyder expressed as a cartoon of physical illness.

Dr. Ochoa attached to his report two articles, Abnormal Movements in Complex Regional Pain Syndrome: Assessment of Their Nature, published in Muscle & Nerve, February 2000, and Pain in Depression – Depression in Pain, published in Pain Clinical Updates International Association For the Study of Pain, December 2003.


At the request of the employer, Dr. Klecan, Diplomat, American Board of Psychiatry and Neurology, Inc., of Klecan Psychiatric, P.C., conducted a psychiatric evaluation of the employee on November 19, 2003.  Dr. Klecan interviewed the employee before he reviewed the employee’s medical records, and no one had spoken to Dr. Klecan regarding the employee’s claim prior to the interview.
  The interview lasted two hours and 38 minutes.


In Dr. Klecan’s review of the employee’s medical records he made note of an incident on November 5, 2000, when the employee fell off a horse and complained of pain in her left elbow, arm and chest.  X-rays found no fracture, the employee was given an injection of Demerol, this was repeated and the employee was provided pain pills; three days later she requested a refill of her pain pills, Vicodin; and three days after that, on November 11, 2000, she was re-evaluated and no abnormality was found.
  On December 8, 2002, approximately one month later she still complained of pain and was given a refill for Vicodin.


Dr. Klecan felt it was important to note the particular medical record dated December 8, 2000, offered by Thomas Cheek, M.D.  Dr. Klecan stated:

His direct observation included that Ms. Hyder seemed unable to lift her arm above her shoulder.  She also reported “…intermittent swelling about the elbow,” and most relevant of all:  “She also complains some hot and cold sensation in her hand.”

Dr. Klecan commented:

This is a remarkable documentation in her historical record echoing and predicting her future and current complaints of intermittent hot and cold feelings in a hand, obviously a preexisting condition or preexisting symptom which in December of 2000 could only have been a functional, histrionic symptom.  The same may be said of her alleged intermittent swelling about the elbow then, echoing and previewing her more recent and current complaints about intermittent swelling.  The key word is intermittent, as there would be no medical explanation for swelling about the elbow with an injury in December of 2000, nor would there be a medical explanation for intermittent swelling in the hand now.  The claim of “intermittent” of course allows her to continue claiming the symptoms even though independent examiners cannot find any swelling.

Dr. Klecan pointed out that no diagnosis to explain all the employee’s complaints regarding her elbow, shoulder and chest was found.
  Dr. Klecan noted that by March of 2001, there was a pattern, over a number of years, in the employee’s medical records of pain complaints in various body locations with recurrent presentation to physicians.
 


In reviewing the report of Dr. Craig’s evaluation of the employee, Dr. Klecan noted that over the years, numerous psychosocial issues regarding the employee were revealed, including three marriages, two husbands alcoholic, and one husband both alcoholic and abusive who broke the employee’s nose; her current husband’s son had a congenital disability and died; she had a past history of depression after her hysterectomy; and she lost all contact with one of her sons nine years ago.
  Dr. Klecan also uncovered an additional psychosocial issue during his interview.  The employee, when walking home from school in third grade, was attacked by an older boy of high school age and the employee referred to this incident as an “attempted rape.”


Dr. Klecan responded to questions posed by the employer based upon his review of the employee’s medical records and his psychiatric evaluation of the employee.  Dr. Klecan opined the employee has a psychiatrically diagnosable condition, which was the underlying cause of the symptoms that make up the employee’s present claim of a work related injury.
  Dr. Klecan opined there are two ways a correct diagnosis could have been arrived at in the employee’s case, both leading to the same conclusion, that she is a psychiatric patient with a psychiatric problem, not a physical one.
  

One diagnostic approach need not look at her past history previous to her claim of new injury and symptoms, but only look at the progression of her present illness, symptoms and findings.  Taking this approach to diagnosis, a medically reasonable and non-biased investigation soon discovers much evidence that her hand complaints are actually psychiatric in origin.

The correct diagnosis of a psychogenic or psychosocial complex is readily apparent from both the history of present illness and from objective findings to wit:

A) Her initial injury was a relatively minor, inconsequential physical injury, which quickly healed physically the way minor physical injuries do.

B) A new (to her) physician entered the picture, under circumstances which were atypical and suggestive of some undercurrent medical- social gain transpiring, very flattering to the claimant herself, emphasizing her unique and special status, with some blurring and blending of social and professional roles between her and doctors, and ascendancy to a type of interpersonal superiority.

C) Pain symptoms expanding, grossly and hugely expanding beyond any original injury, and beyond any objective findings.

D) Symptoms spreading to multiple disparate body parts.

E) Symptoms ever-changing.  Objective findings every-changing and inconsistent.

F) Supposed disability “total” after months of treatment in contrast to actual disability “none” during the first two or three weeks after a very minor physical injury event.

G) A clinical context of anger and grievance against an employer for other things and of medical legal quest for disability status.


Dr. Klecan thought it was highly unlikely that those physicians treating the employee were aware of the employee’s relevant preexisting history, as revealed in the employee’s medical records.
  He concluded that by diagnosing the employee by considering her preexisting history the same conclusion would be reached.  Those things he found noteworthy were as follows:

A) A pattern of somatic pain complaints, often migratory or spreading, recurring for years and which no plausible medical explanation could be found;

B) A pattern of symptoms grossly in excess of any objective findings, of which there was actually none or very little in each case;

C) Symptoms brought to medical attention involving an extraordinary number of different body areas and organ systems;

D) A recurrent theme of subjective pain complaints over the years;

E) Specific documentation of her reporting intermittent swelling and intermittent color and temperature changes in her hands on a preexisting basis, unrelated to any trauma.  The very “intermittent” symptoms that her doctors have imagined must be due to a finger contusion or CRPA were actually present in the past “intermittently” before any finger injury; 

F) A history of mood depression severe enough to warrant treatment, further consistent with psychiatric illness;

G) Preexisting history of social relationship instability with abuse in the picture;

H) Numerous repetitive instances of pseudo-neurologic complaints that are classic for hysteria.

Dr. Klecan opined that based upon the employee’s history alone, a diagnosis of a chronic psychosocial illness is appropriate.
  He added that any individual with a chronic, extreme psychosomatic disorder is going to continue operating and claiming in the future, as in the past, subjective pain complaints; and that any trivial injury, or even no injury at all for individuals such as the employee, can serve as an opportunity to launch subjective pain complaints and the expansive inconsistent symptom complex again.
  


Dr. Klecan, using the DSM-IV format and diagnostic criteria, gave the employee the following diagnosis:

Axis I Syndromes:
(1) No mental disorder caused or aggravated 


by a finger contusion.


(2) Somatization Disorder (Code 300.81).  This refers to extreme symptom expansion and psychosocial genesis of somatic symptoms including pain symptoms for psychosocial, narcissistic, and emotional purposes.  That means psychological secondary gain.


(3) Some partial element of voluntary symptom magnification cannot be ruled out here in practice, as is true whenever there is a medicolegal and material gain context plus grossly disproportional symptoms.  Volitional embellishment and somatization disorder are not mutually exclusive diagnoses, and in practice may co-exist.  (Code V65.2 of equal probability.)


(4) Delusional Disorder, somatic type.  (Code 297.1)  Described in DSM-IV.

Axis II Personality
Histrionic, somatoform, narcissistic traits.

Axis III Medical Condition
None.

Axis IV Psychosocial 
Obscured by context of claiming.

              Stressors

Axis V Level of Functioning
Seemingly complacent, compensated “la belle indifference.”


Dr. Klecan opined the work injury of February 10, 2003, was not a substantial factor in causing any of the conditions diagnosed.  He did state, however, that a very minor finger injury became the opportunistic basis for an expansive and unreal symptom complex, similar to previous symptom complexes the employee had experienced.


Dr. Klecan stated no further treatment was warranted, as the employee, in his opinion, does not have a work-injury-related condition.
  However, he opined that the medically and psychiatrically appropriate treatment for the employee’s conditions includes: avoidance of all invasive somatic procedures because these are contraindicated and inappropriate for treating the employee’s psychiatric condition; discontinuance of all opioid narcotics and any benzodiazepines; therapeutic neutrality and therapeutic abstinence on the part of her treating psychiatrist or family physician; and regularly scheduled brief visits with her psychiatrist or family physician, not symptom dependent, with the physician sympathetically and politely declining to enable her psychiatric conditions and symptoms.
  Dr. Klecan opined that any other treatments would only enable the employee’s pathologic thinking.  He added the February 10, 2003 injury was not a substantial factor in causing the employee’s need for any of the treatment he outlined.


At the request of the employer, Dr. Button, surgeon of the hand and upper extremities, examined the employee and reviewed her medical records.  Based upon his examination his impressions were:  

I.
Soft tissue crush injury, right long fingertip.

II. Status post-right hand surgery: flexor tendon sheath releases, index, long, finger; neurolysis, digital nerves, right long finger, status post-excision, cutaneous sensory nerves, dorsum.

III. Severe functional overlay/symptom magnification.


Dr. Button indicated it was important to consider the initial mechanism of injury and the course of events thereafter, in order to place the employee’s injury in perspective.  Dr. Button outlined those events that appeared inconsistent in the employee’s reporting and in the physicians’ findings.  For example, Dr. Button stated:

Anatomically speaking, the likelihood of developing triggering of multiple flexor tendons or neuromas either of the long finger or on the dorsum of the hand, on the basis of the mechanism of injury, is exceedingly implausible.

Another example addressed by Dr. Button was the neuromas or extensive scarring reported by Dr. McNamara.  Dr. Button indicated that where these were reported to exist, on the distal palm/proximal phalangeal level of the long finger, is far and remote from the point of injury.
  He noted that upon surgical exploration there was not reported neuroma formation.


Dr. Button found noteworthy the employee’s preexisting factors.  He drew attention to the employee’s December 8, 2000 medical records when the employee fell off a horse; noted the records outlined a past history of anxiety and depression; and the employee was on Buspar, an anti-depressant drug.




The employee’s March 28, 2001 medical records, highlighted by Dr. Button, reflect the employee was assessed for GI symptomology; the physician outlined a fair amount of ongoing and severe stress in the employee’s life with strong psychologic overlay regarding her chest pain.
  Dr. Button remarked:  “My emphasis is, even at this time there was significant indications of psychosomatic features to her presentation.”
  


Dr. Button believed the psychologic factors involved in the employee’s case are the preexisting, predisposing, and now perpetrating features relative to her presentation.
  With regard to the employee’s hand, Dr. Button found no objective abnormalities other than minor scar residuals from the surgical procedures, which he did not expect to affect the functional capacity of the employee’s tendon sheath releases and digital neurolyses of the long finger.


Dr. Button addressed the employer’s questions.  He opined the primary diagnosis for the employee was in the psychiatric realm due to the abundant features of magnification/functional overlay/nonanatomic responses.
  He did not believe the employee had any objective findings for RSD or CRPS.
  With respect to the wheelchair event, Dr. Button diagnosed soft tissue crush injury of the right long fingertip with no objective residuals.


Dr. Button did not believe the incident of February 10, 2003, was a substantial factor in the diagnoses applied to the employee, specifically, trigger digits, neuromas, and scarring.


Dr. Button recognizes that RSD and CRPS are controversial and open to wide interpretation depending upon a physician’s background, training and philosophy.  Dr. Button is well familiar with RSD and CRPS and has evaluated and treated patients for RSD following hand injuries.
  There is no question in Dr. Button’s mind that RSD is an objective entity; in essence, an overload on the autonomic nervous system with sympathetically mediated pain and associated vasomotor changes.
  With regard to the employee’s right upper extremity symptomatology and presentation, Dr. Button does not believe there are objective features for either RSD or CRPS; and he opines the migratory pattern involving the employee’s left upper extremity and her feet is far out of the ordinary.
  Dr. Button opines the most plausible explanation for the employee’s mushrooming symptom pattern, with obvious features of nonanatomic responses and functional overlay, is on a psychogenic basis, and psychiatric evaluation is crucial in defining the crux of the employee’s presentation.


At the request of the employer, Donna Wicher, Ph.D., Medical and Clinical Psychologist, evaluated the employee.  The employer requested that Dr. Wicher determine whether the employee was suffering from a diagnosable mental or nervous disorder and, if so, its relationship, if any, to her work injury of February 10, 2003.  Dr. Wicher based her report on review of records, psychological testing of the employee consisting of the 
MMPI-2, and a clinical interview of the employee where Dr. Wicher obtained both mental status and social history information from the employee.  She summarized the employee’s present injury, chief complaints, and current treatment, past medical history, social history, mental status evaluation, and MMPI-2 data.  Based upon this information, Dr. Wicher gave the employee the following diagnoses under the DSM-IV:  Axis I – Pain Disorder associated with both psychological factors and a general medical condition -–chronic (307.89)
 and Dysthymic Disorder (300.4); Axis II – Diagnosis Deferred; Axis III – Chronic right hand pain; Axis IV – Recent death of mother, ongoing litigation, vocational uncertainty, estrangement from in-laws; and Axis V – Global Assessment of Functioning equaled 61.


Dr. Wicher found the employee’s past medical records reflect the employee’s tendency to develop physical symptoms when she is under stress and found the employee’s MMPI-2 profile consistent with that tendency.
  Dr. Wicher indicated pain disorders are developed largely based upon an individual’s underlying personality structure; therefore, the employee’s pain disorder was not caused by her work injury.


Dr. Wicher opined the employee has chronic, mild depression that, based upon the employee’s acknowledgements, review of past medical records, and other indications, was present prior to the employee’s work injury of February 10, 2003.
  


Dr. Wicher found the employee is not suffering from a diagnosable mental or nervous disorder related to her on-the-job injury but, rather, has chronic, mild depression which preexisted her work injury and was aggravated by stressors unrelated to her work exposure.
  Dr. Wicher concluded by stating:

While it is not clear what psychological factors might have triggered the development of this pain disorder, it is perhaps of importance to note that Ms. Hyder did describe her employer as a difficult person to work for, and she commented that staff turnover was frequent at her office.  It is possible that the injury provided an unconscious mechanism which may have allowed Ms. Hyder’s escalating symptoms to serve as justification for leaving a work situation where both Ms. Hyder and past chart notes characterize as stressful.


On March 2, 2004, the Board ordered a SIME to be conducted by Dr. Pitzer of Englewood, Colorado, a physician with expertise in CRPS.  On March 23, 2004, the employee signed releases after adding the following notation:

Medical records and information pertaining to treatment of my injury or illness at work, and the following parts of my body, diagnoses or conditions, organ systems, chief complaints and/or symptoms: Reflex Sympathetic Dystrophy (RSD), Chronic Regional Pain Syndrome (CRPS), and both upper extremities.

The employer provided a medical release for Valley Hospital; however, the employee did not sign it.

A medical release, signed by the employee on October 13, 2003, that remains in effect until revoked by the employee included counseling records in that information the provider of medical services was authorized to release; however, the employee crossed out “counseling records,” and added the notation, “It was discussed to not be included.”
  The employee executed a release for Valley Hospital on November 5, 2003.  She did not, however, consent to the release of records pertaining to drug or alcohol abuse, mental health conditions, or HIV testing, infection status, or care and treatment for AIDS.


The employer argues that the employee has limited the releases for medical information to such an extent that the releases are ineffective in allowing the employer to gather medical information regarding the employee’s injury.  


At the hearing, the employee provided several arguments against the release of information beyond that currently authorized by the employee.  As an initial matter, the employee argues that the releases should be limited to her claim for injuries to her upper body extremities, and that the releases desired by the employer go far beyond the claim and defenses to the claim.  She argues that granting employer’s authorization to gather information regarding claimant’s mental health will have a chilling effect on employees’ right to seek workers’ compensation.  The employee acknowledges that in civil cases there is a broad right to discoverable information, but argues there is no justification for broad release of records in Workers’ Compensation cases because pain and suffering are not a part of the available remedies.  Finally, the employee argues that any other issues the employee experiences, beyond injuries to her upper body extremities, are irrelevant unless they would exclude a diagnosis of CRPS, and the employer’s doctors have never seen a case of CRPS.

B.
Witness Testimony

Tracy Hyder


The employee testified via deposition on two occasions: the first on October 7, 2003, and the second on November 10, 2003.  Prior to providing testimony on each occasion, the employee’s medications were reviewed and the employee testified the medications would not interfere with her ability to understand, comprehend, or answer questions asked of her in her depositions.


The employee testified that noise, certain tones, breeze, fabric, changes in temperature, motion, emotions and water make her pain worse.


The employee was asked about injuries she experienced in the last ten years.  She testified that she broke her nose; however, she refused to answer the question how she broke her nose.  


The employee testified she has taken anti-depressants on two occasions prior to her injury, once in 1996 when she had a hysterectomy, and again in January of 2001.  She testified she was treated at Health South for issues of anxiety caused by raising a stepson with Fetal Alcohol Syndrome.  She testified she did not receive counseling through Health South, but just received an initial treatment.  She testified that when her stepson passed, in January 2001, she was briefly counseled at Life Touch, or something like that.  The employee gave no further testimony regarding treatment she had received in the last ten years for mental health issues, and responded that she could not remember offhand being treated by any other facilities.


The employee testified that she did not think physical therapy contributed to the improvement of her functional capabilities.  She testified that the pain medications she takes enable her to get out of bed, and if she did not take them, she would not be able to get out of bed.  She testified that taking the pain medications does not completely take the pain away, and she still experiences it in a considerable amount.  However, she testified, taking the pain medications is the only thing that allows her to function.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Alaska Workers’ Compensation Act gives employers a right to defend against claims of liability.
  However, because injured employees are presumed entitled to benefits, before an employer may lawfully controvert a benefit the employer must have substantial evidence,
 sufficient in the absence of additional evidence from the employee, to warrant a Board decision the employee is not entitled to the benefit at issue.  Harp v. ARCO Alaska Inc., 831 P.2d 352, 358 (Alaska 1992)

The Board has long recognized it is important for employers to thoroughly investigate workers’ compensation claims to verify information provided by the claimant, properly administer claims, effectively litigate disputed claims and to detect fraud.  Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).  The Board finds the statutory duty of employers to adjust claims fairly and equitably, necessarily implies a responsibility to conduct a reasonable investigation.  An employer’s right to develop evidence that may support a good faith controversion serves its direct financial interest.  However, the Board also finds employers’ resistance of unmeritorious claims is an essential component to maintaining the integrity of the Alaska workers’ compensation benefits system.


The Board has wide latitude to conduct its investigations, inquiries and hearings in the manner which best ascertains the rights of the parties.  AS 23.30.135(a).  The Board has consistently construed the workers’ compensation statutes and regulations to favor liberal discovery.  See, Sorensen v. Keystone Distribution, AWCB Decision No. 91‑0215 (July 26, 1991).  Process and procedure under the Act shall be as summary and simple as possible.  AS 23.30.005(h).  Because the Act does not permit the parties to engage in formal discovery proceedings, unless a written claim for benefits is filed under 8 AAC 45.050(b),
 the Board must not unduly circumscribe the availability or effectiveness of less intrusive and litigious discovery procedures, such as information releases.  The Board has long recognized record releases are an important means by which an employer can investigate a claim.  Cooper, AWCB Decision No. 87-0108 (May 4, 1987).


Information is discoverable under the Workers’ Compensation Act if it is “relative” to the employee’s injury or claim.  See AS 23.30.108.  AS 23.30.107(a) provides in part, “Upon written request, an employee shall provide written authority to the employer…to obtain medical and rehabilitation information relative to the employee’s injury.”  The Board has concluded, “‘relative to the employee’s injury’ need only have some relationship or connection to the injury.”  Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94-0091 (April 15, 1994) at 3.  “If the information sought appears to be ‘relative’,” the appropriate means to protect an employee’s right of privacy is to exclude irrelevant evidence from the hearing and the record, rather than to limit the employer’s ability to discover information that may be relative to the injury.  Id. (citing Green v. Kake Tribal Corp., AWCB Decision No. 87-0149 (July 6, 1987); Cooper v. Boatel, Inc., AWCB Decision No. 87-0108 (May 4, 1987)).  In addition, the Board has long interpreted AS 23.30.005(h)
 as empowering it to order a party to release and produce records “that relate to questions in dispute.”  Schwab v. Hooper Electric, AWCB Decision No. 87-0322 (December 11, 1987); See also 8 AAC 45.054(b).

The Board has used, by analogy, the legal concept of “relevancy” in its determinations as to what is “relative” to an employee’s claim.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  Relevancy describes a logical relationship between a fact and a question that must be decided in a case.  The relevancy of a fact is its tendency to establish a material proposition.
  The Commentary to Alaska Evidence Rule 401 explains that:

[r]elevancy is not an inherent characteristic of any item of evidence but exists only as a relation between an item of evidence and a matter properly provable in the case.  Does the item of evidence tend to prove the matter sought to be proved?  Whether the relationship exists depends upon principles evolved by experience or science, applied logically to the situation at hand.  (Citations omitted.)


To be admissible as evidence under the Alaska Evidence Rule 401, the relevancy relationship need not be strong: “relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”  (Emphasis added.)  The Board has utilized a two-step process to determine the relevance of evidence:

The first step in determining whether information sought to be released is relevant, is to analyze what matters are “at issue” or in dispute in the case…In the second step we must decide whether the information sought by Employer is relevant for discovery purposes, that is, whether it is reasonably “calculated” to lead to facts that will have any tendency to make a question at issue in the case more or less likely.  In interpreting the meaning of “relevant” in the context of discovery, we have previously stated:

We believe that the use of the word “relevant” in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.

We conclude, based on the policy favoring liberal discovery, that “calculated” to lead to admissible evidence means more than a mere possibility, but not necessarily a probability, the information to be released will lead to admissible evidence.  For a discovery request to be reasonably “calculated,” it must be based on a deliberate and purposeful design to lead to admissible evidence, and that design must be both reasonable and articulable.  The proponent of a release must be able to articulate a reasonable nexus between the information sought to be released and evidence that would be relevant to a material issue in the case. 

To be “reasonably” calculated to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable. The nature of Employee's injury, the evidence thus far developed, and the specific disputed issues in the case determine whether the scope of information sought and period of time covered by a release are reasonable. 
Granus, AWCB Decision No. 99-0016 at 13-15 (citations omitted).

The Board, in Bodeman v. Birchwood Saloon and Dawg House Café, AWCB Decision No. 99-0065 (March 1999), found that the nature of the employee’s injury, the benefits sought, the defenses raised, the evidence thus far developed, and the specific disputed issues in the case determine the range of material issues for which the Board may order discovery.

I. DISCOVERY DISPUTE DETERMINATIONS

Under AS 23.30.108(c), a prehearing Board Designee initially decides discovery disputes at the prehearing conference.  Although the first sentence of that subsection specifically refers to “releases” and “written documents,” the subsection repeatedly uses the boarder term “discovery dispute” as the subject matter of the prehearing conference.  The Board interprets AS 23.30.108 to apply to the general subject of discovery.  AS 23.30.108(c) provides that:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board designee’s determination is an abuse of discretion.


Under AS 23.108(c) the Board must uphold a board designee’s discovery decision absent “an abuse of discretion.”  “Abuse of discretion” is not defined in the Alaska Worker’s Compensation Act.  The Alaska Supreme Court has stated that abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.


The Board finds that AS 23.107 and .108 contemplate that Board’s Designees shall decide discovery matters in pre-hearing conferences.  However, the Board takes administrative notice of the limited resources available in the Workers’ Compensation office and the consequent lack of availability of pre-hearing Board Designees.  Therefore, the Board, in this limited instance, shall address the discovery issue before it.  However, in the future, when the internal issue of availability of pre-hearing Board Designees is resolved, discovery matters shall be decided pursuant to AS 23.107 and .108.
II. THE BOARD’S AUTHORITY TO ORDER THE EMPLOYEE TO SIGN RELEASES OF INFORMATION


The Board has only those powers expressly granted by statute and those necessarily incident to the exercise of our express powers.  Blanas v. Brower Co., 938 P.2d 1056, 1061 (Alaska 1997) (quoting Greater Anchorage Area Borough v. City of Anchorage, 504 P.2d 1027, 1033 n.19 (Alaska 1972)).  Accordingly, the first step in the Board’s analysis must be to decide whether it has the power to order the employee to release all information within the terms of the employer’s proposed releases.


The Board has long interpreted AS 23.30.005(h)
 to empower the Board to order a party to release and produce records “that relate to questions in dispute.”  Schwab, AWCB Decision No. 87-0322 (December 11, 1987).  The Board derives additional authority to order a party to release information from its broad powers to best ascertain and protect the rights of the parties, AS 23.30.135(a) and AS 23.30.155(h).  McDonald v. Municipality of Anchorage, AWCB Decision No. 94‑0090 (April 15, 1994).

The central question in most workers’ compensation proceedings is the cause, nature, and/or extent of an employee’s injury.  In the typical case, medical records and doctors’ reports are the most relevant and probative evidence on these issues.  To ensure the Board and parties have access to such evidence, the legislature abrogated the physician‑patient privilege with regard to “facts relative to the injury or claim” in a workers’ compensation proceeding.
 


The Act provides employers with a simple expedient mechanism to secure relevant medical evidence; it expressly imposes a statutory duty on employees to release relevant medical information.
  See AS 23.30.107(a).  Under Cooper, AWCB Decision No. 87-0108 (May 4, 1987), to be discoverable under subsection AS 23.30.107(a), the requested information need only have “some relationship or connection to the injury.”


The employee argued that although there is a broad right to discovery in civil actions, the same is not true in workers’ compensation cases.  The employee attributed this difference to the fact that remedies in civil cases are much broader than in workers’ compensation cases, therefore, justifying a broader scope of discovery.  Further, the employee argues that the employee’s mental health is not an issue in this case and the sole question is whether the employee has CRPS in her upper extremities.  Based upon the employee’s narrowing of the issue, she argues the employer’s request for counseling records does not have a particularized showing of relevancy to the employee’s claims.


Despite the fact the Board’s jurisdiction is much narrower than that of courts, the Board finds the legislative intent reflected in the phrases “relative to employee's injury” and “that relate to questions in dispute” used in AS 23.30.107(a) and AS 23.30.005(h), indicate the scope of evidence the Board may admit and consider in deciding those narrow issues is actually broader.
  See Granus, AWCB Decision No. 99-0016 (January 20, 1999).  Information inadmissible at trial may, nonetheless, be discoverable if it is reasonably calculated to lead to admissible evidence.  Cooper, AWCB Decision No. 87-0108 (May 4, 1987).  Under the Board’s relaxed rules of evidence, the Board finds discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.  Schwab v. Hooper Electric, AWCB Decision No. 87‑322 (December 11, 1987).  Therefore, the Board 
finds a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998).

III. TWO STEP PROCESS TO DETERMINE IF INFORMATION SOUGHT BY THE EMPLOYER IS RELEVANT
Step One: Analyze the Matters at Issue in the Case


The first step utilized by the Board in the Granus case was to identify those matters at issue or in dispute.

In the case currently before the Board, an important disputed issue is the employee’s diagnosis of RSD and CRPS.  Based upon the records in this case, the Board finds the tip of the employee’s middle finger of her right hand was run over by her employer’s wheelchair, causing a soft tissue crush injury.  From that injury, the employee claims her symptomology blossomed to her upper extremities: her right and left hand and fingers, arm, elbow, shoulder and neck; in addition she experiences pain in her back, right leg, right ear and chest; numbness and tingling in the toes of both feet, blurred vision, black outs, dizziness, abnormal perspiration and vertigo.
  The Board finds the employee has had multiple surgeries for her injury, including neuroma excision, and temporary and permanent placement of a cervical pain stimulator.  The Board finds the employee’s physicians prescribed these measures to treat the diagnosis they gave the employee of CRPS.  

The defense proposes the employee does not have RSD or CRPS but, rather, has somatoform disorder found in the DSM-IV, a guideline for diagnosing mental disorders.
  The employer argues, based upon its evaluating physicians’ examinations of the employee finding no dysfunction in the employee’s sympathetic nervous system or abnormal vascular changes, that the employee has a false neurological disorder amounting to a mental health disorder.  Further, the employer contends the employee’s psychiatric disorder is unrelated to her crush injury of February 10, 2003.

Based upon the employee’s position and the employer’s arguments, the Board finds the nature, cause, and compensability of the employee’s claim are at issue.

Step Two: Determine if the information sought by the employer is reasonably calculated to lead to facts relevant to the issues in dispute.


Step two requires the Board to determine if the information sought by the employer is reasonably calculated to lead to facts that will have any tendency to make the questions at issue more or less likely.  


The employee argues that her mental health and counseling records will not lead to evidence relevant in the dispute because the only issue before the Board is injury to her upper extremities.  The Board finds that in the process of treating the employee’s upper extremities for CRPS, Dr. Chandler referred the employee to Dr. Craig for a psychological evaluation prior to the surgical implantation of an epidural stimulator for the employee’s chronic pain.  Dr. Craig diagnosed the employee on Axis I of the DSM-IV with Pain Disorder associated with both psychological factors and a general medical condition (307.89).  This diagnosis comes under the heading in the DSM-IV of Somatoform Disorder.


The Board finds, in addition to the medical information presently released and in the record, that information sought by the employer regarding mental health treatment and counseling services received by the employee, mental health records, counseling records, neurological records, somatoform disorder, conversion disorder, and medical records from Alaska Regional Hospital, and post-injury medical records from Providence Hospital, are reasonably calculated to lead to the discovery of admissible evidence on the issues of the nature and cause of the employee’s injury.  

The Board finds the employer is able to articulate a reasonable nexus between the information sought to be released and evidence that will be relevant to a specific issue in this case.  The employer requested at hearing that the employee provide releases for records from 1994 to the present.  The employer seeks access to the employee’s mental health records it knows exist,
 and responses to questions posed to the employee during her deposition regarding psychological counseling received prior to 1996 which the employee declined to disclose.  Additionally, the employer seeks post-injury records from Providence Hospital, and medical records from Alaska Regional Hospital. 

The Board finds the record indicates the employee was prescribed anti-depressants in 1996.  The Board further finds if the employee received treatment for mental health issues and or counseling prior to 1996, this information is reasonably calculated to lead to reasonable evidence.  The Board finds that to enable the employer to conduct a reasonable investigation, information regarding the employee’s former and current mental health issues and counseling is relevant.  Therefore, the Board instructs the employee to answer those questions posed by the employer and to sign releases for those mental health records.  Additionally, the Board instructs the employee to execute releases for medical and mental health records at Alaska Regional Hospital and mental health records and post-injury medical records held at Providence Hospital.  The Board finds that these mental health and medical records are reasonably calculated to lead to admissible evidence that will either support the employee’s position that her diagnosis of RSD and CRPS was caused by her February 10, 2003 work injury, or support the employer’s position that the employee does not have RSD or CRPS but, rather, has a somatoform disorder.

III.
RELEASE OF THE EMPLOYEE’S PRIVATE INFORMATION


The employee argues that requiring a release of her mental health and counseling records will violate the Alaska Supreme Court case, Angela Reid v. Whitney Jacques, Supreme Court No. S-10620, Order No. 46 (December 19, 2003).  In that case, the Superior Court issued an order compelling Ms. Reid to attend a psychiatric examination.  The Supreme Court vacated that order.  The court based its order on the insufficiency of the respondent’s showing of the need for an independent psychiatric exam, as well as the court’s assumption that the respondent had access to Ms. Reid’s medical and counseling records and an opportunity to depose Ms. Reid’s treating counselor.  The employee interprets this case to mean that the employer’s ability to gather information regarding the employee’s mental health status and counseling is limited.  The Board, however, distinguishes the Angela Reid case from the case before it.  In the Angela Reid case the respondent had access to Ms. Reid’s counseling records and an opportunity to take the depositions of Ms. Reid’s treating counselor.  In the case before the Board, the employer is not fully aware of the counseling the employee has received, and is unaware of who has provided counseling services to her.  Therefore, the Board finds that the Angela Reid case is distinguished from the case before it.


Finally, the employee argues that to allow release of her mental health and counseling records will have a chilling effect on employee’s right to seek workers’ compensation.  In order to minimize such an effect, the employer has agreed to allow the employee to review the records prior to submitting those that are relevant to the employee’s claim to the Board.  Further, the Board has a statutory duty under AS 23.30.107(b) to preserve the confidentiality of employee’s medical records maintained by the Board.  The Board finds these safeguards sufficient to protect the employee’s right to privacy and confidentiality.


Not knowing if the employee’s mental health and counseling records contain extraordinarily sensitive psychological and psychiatric information regarding the employee, the Board is unable to make a finding regarding whether release of the records will violate the employee’s legitimate expectation of privacy.  The Board finds that if the records do not contain relevant evidence, and are of a particularly sensitive nature, the records would be entitled to extraordinary protection from disclosure.


Based upon these findings, the Board directs the employer not to file records of the employee’s mental health treatment and counseling she received prior to the February 10, 2003 injury, unless or until the employer has determined the records contain evidence admissible at hearing.  The Board instructs the employer to serve a copy of those mental health and counseling records upon the employee.  The employee shall have 10 days from receipt of the records to petition for a protective order pursuant to 8 AAC 45.095.  If the employee fails to timely petition for a protective order, the employer shall file the records “under seal,” in an opaque sealed envelope marked “Confidential Medical Records to Be Opened Only by the Hearing Officer Assigned to this Case.”  If the employer determines the records do not contain admissible evidence, the employer shall deliver all copies of the records to the employee.


ORDER

1.
The employer shall present to the employee, and the employee shall sign, a medical release to: Any doctor, hospital, custodian of medical records, vocational rehabilitation service, or other person engaged or organization engaged in the delivery of health care services or maintenance of medical records, authorizing release of any and all information the person or agency may have, from 1994 to the present, that may relate to the employee’s past, current or future health status, mental health status, medical care or mental health care, to include mental health counseling, treatment or evaluation by a psychiatrist, psychologist, mental health counselor, or social worker.  The term “information” shall be broadly construed, shall not be narrowed by the employee, and will include counseling records.  


2.
The employer shall serve the releases upon the employee and file a copy of the documents with the Board in accordance with 8 AAC 45.060(b).


3.
The employee shall, within 10 days of receipt of the releases and the employer’s request for her signature, sign the releases without altering them, and serve originals of the signed releases on the employer and file a copy with the Board in accordance with 8 AAC 45.060(b).


4.
The employer's attorney shall promptly review any records received relating to mental health treatment, counseling, or evaluation that the employee received between 1996 and the present.  If the employer’s attorney determines the records do not contain evidence admissible at hearing, the employer’s attorney shall promptly serve the original and all copies of the records on the employee by certified mail, return receipt requested.  If the employer’s attorney believes the records contain admissible evidence, the employer shall make one copy of the records and serve the copy on the employee.  If the employee believes all, or any portion of the records are not admissible evidence, the employee shall, within 10 days after receipt of service of a copy of the records, file a written request for a prehearing and protective order pursuant to 8 AAC 45.065 and 8 AAC 45.095(b).  If the employee does not petition for a protective order within 10 days of receiving the records, the employer shall file the records under seal, in accordance with the Board’s decision.


5.
During a deposition scheduled and arranged by the employer, the employee shall answer any and all the employer’s questions regarding mental health treatment and counseling the employee has received.  The employee shall identify the issues for which she was treated; identify her service providers and the periods of time in which she received the services.

10. The Board shall maintain jurisdiction of discovery matters in this case.


Dated at Anchorage, Alaska this  29th day of July, 2004.
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Steve Hagedorn, Member
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John Abshire, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TRACEY L. HYDER employee / respondent; v. JAYNE S. FORTSON, M.D., employer; and STATE FARM FIRE & CASUALTY CO., insurer / petitioners; Case No. 200301411; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 29th day of July, 2004.







_________________________________







Shirley DeBose, Clerk
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� 2/11/03 Report of Injury


� 2/10/03 Wasilla Medical Clinic, Chart Note, Mr. Smith, PA-C


� 2/10/03 Alaska Open Imaging Center Report, James McGee, M.D.


� Dr. Brudenell’s wife was a patient of the employer.  The employee established a relationship with Dr. Brudenell’s wife during the course of performing her job duties.  Dr. Brudenell examined the employee at the request of his wife.


� 2/12/03 Clinical Notes, Dr. Brudenell


� 2/17/03 Clinical Notes, Dr. Brudenell


� 2/17/03 Wasilla Medical Clinic, Chart Note, Mr. Smith, PA-C


� Id.


� 2/26/03 Clinical Notes, Dr. Brudenell


� Id.


� Id.


� 3/6/03 Initial Evaluation Report, Alaska Hand Rehabilitation, Linda Glick


� Id.


� 3/6/03 Treatment Notes, Alaska Hand Rehabilitation, Linda Glick


� 2/28/03 and 3/11/03 Chart Notes, Dr. Brudenell


� 3/18/03 Procedure Report, Dr. Chandler


� 3/14/03 Letter to Dr. Brudenell from Dr. Chandler


� 3/31/03 Evaluation Report, Dr. McNamara at 1


� Id.


� Id. at 2


� Id.


� 4/2/03 Providence Health Systems, Right Hand MRI Report, Christopher L. Kottra, M.D.


� 4/7/03 Initial Evaluation Report, Dr. Baldwin


� Id. at 4


� Id.


� 4/24/03 Chart Note, Dr. Baldwin


� Id.


� April 29, 2003 McNamara report


� Id.


� Id.


� May 12, 2003 Baldwin report.


� 5/13/03 Update to Dr. McNamara from Linda Glick


� 5/13/03 Chart Note, Dr. McNamara


� 5/13/03 Chart Note, Dr. McNamara


� 5/15/03 Treatment Note, Alaska Hand Rehabilitation, Linda Glick


� 6/2/03 Chart Note, Dr. Baldwin


� Id., See also, 6/2/03 A.A. Pain Clinic Prescription Note, Work Limitation


� 6/2/03 Chart Note, Dr. Baldwin


� 6/5/03 Alaska Open Imaging Center, Report, MRI of the Cervical Spine, James W. McGee, M.D.


� 6/11/03 A.A. Pain Clinic Prescription Note, Work Limitation


� 6/12/03 Chart Note, Dr. McNamara


� Id.


� Id.


� Id.


� 6/25/04 Psychological Evaluation Report, Dr. Craig


� Id. at 2


� Id.


� Id. at 4


� Id.


� Id.


� The diagnostic features of this type pain disorder pursuant to the DSM-IV is: 


…pain that is the predominant focus of the clinical presentation and is of sufficient severity to warrant clinical attention.  The pain causes significant distress or impairment in social, occupational, or other important areas of functioning.  Psychological factors are judged to play a significant role in the onset, severity, exacerbation, or maintenance of the pain.  


The subtype 307.89 Pain Disorder Associated With Both Psychological Factors and a General Medical Condition is used when


…both psychological factors and a general medical condition are judged to have important roles in the onset, severity, exacerbation, or maintenance of the pain.  


� Id.


� Id.


� Id. at 5


� Id. at 14


� Id.


� Id.


� Id. at 15


� Somatoform Disorder is defined in American Psychiatric Association: Diagnostic and Statistical Manual of Mental Disorders (4th ed. 1994) (“DSM-IV”) at 445, and described as follows:


The common feature of the Somatoform Disorders is the presence of physical symptoms that suggest a general medical condition (hence the term somatoform) and are not fully explained by a general medical condition, by the direct effects of a substance, or by another mental disorder (e.g., Panic Disorder).  The symptoms must cause clinically significant distress or impairment in social, occupational, or other areas of functioning.


The DSM-IV further breaks somatoform disorder down, and includes both Pain Disorder and Conversion Disorder in the somatoform disorder section of the DSM-IV.


Pain Disorder is characterized by pain as the predominant focus of clinical attention. In addition, psychological factors are judged to have an important role in its onset, severity, exacerbation, or maintenance.


Conversion Disorder involves unexplained symptoms or deficits affecting voluntary motor or sensory function that suggest a neurological or other general medical condition.  Psychological factors are judged to be associated with the symptoms or deficits.





� Id.


� Id.


� Id. at 15-16


� Id. at 16-17


� Id. at 18


� 8/6/03 Letter to State Farm Workers’ Compensation from Dr. Chandler


� Controversion Notices: 7/18/03 (neuroma excision surgery), 8/18/03 (right long finger tendon sheath surgery), and 8/18/03 (translaminar, epidural catheter placement), 12/12/03 (temporary implantation of cervical stimulator) 


� July 17, 2003 Baldwin report; July 22, 2003 Chandler report


� July 18, 2003 McNamara report


� 8/11/03 Chart Note, Dr. McNamara


� 9/11/03 Chart Note, A.A. Pain Clinic, Dr. Kahn


� Id.


� 11/18/03 Report, Dr. Ochoa at 73


� Id.


� Id.


� Id. at 73-74


� Id at 74


� Id.


� Id.


� Id. at 75


� Id.


� Id. at 76


� Id. at 77


� Id. at 78-79


� Id. at 79


� Id. at 80


� Id. at 83


� Id. 


� Id. at 81


� Id. 


� Id. at 82


� 12/3/04 Review of the Addendum of the Medical Records of Tracy Hyder, Dr. Ochoa


� 1/5/05 Review of Addendum to Medical Records of Tracey Hyder, Dr. Ochoa at29


� 11/19/03 Psychiatric Evaluation Report, Dr. Klecan at 1


� Id. at 15


� Id. 


� Id. at 15-16


� Id. at 16


� Id.


� Id. at 21


� Id. at 10


� Id. at 29


� Id. at 29


� Id. at 29-30


� Id. at 30


� Id. at 30-31


� Id. at 31


� Id. 


� Id. at 32


� Id. at 33


� Id. at 34


� Id. at 34


� Id. at 34


� 11/19/03 Evaluation Report, Dr. Button


� Id. at 11


� Id. 


� Id. 


� Id. at 12


� Id. 


� Id. 


� Id. 


� Id. at 13


� Id.


� Id.


� Id.


� Id.


� Id.


� Id. at 14


� Id.


� The diagnostic features of this type pain disorder pursuant to the DSM-IV is: 


…pain that is the predominant focus of the clinical presentation and is of sufficient severity to warrant clinical attention.  The pain causes significant distress or impairment in social, occupational, or other important areas of functioning.  Psychological factors are judged to play a significant role in the onset, severity, exacerbation, or maintenance of the pain.  


The subtype 307.89 Pain Disorder Associated With Both Psychological Factors and a General Medical Condition is used when


…both psychological factors and a general medical condition are judged to have important roles in the onset, severity, exacerbation, or maintenance of the pain.  


� 11/20/03 Independent Psychological Evaluation Report, Dr. Wicher at 7


� Id. at 8


� Id.


� Id. at 8 -9


� Id. at 9


� Id. at 9-10


� 3/23/04 Patient’s Consent for Disclosure Protected Health Information, Alaska Regional Hospital


3/23/04 Authorization to Use and Disclose Health Information, Providence Alaska Medical Center


� See Employer’s Exhibit 1, Page 3 of 3, Employer’s Hearing Brief Regarding Discovery


� 10/13/04 Medical Release


� 11/5/03 Authorization for Disclosure of Protected Health Information, Valley Hospital


� The Board notes that Dr. Button has evaluated and treated individuals with RSD and CRPS and that he believes a diagnosis of RSD requires an objective finding.


� “No person shall be deprived of life, liberty, or property without due process of law.  The right of all persons to fair and just treatment in the course of legislative and executive investigations shall not be infringed.”  Alaska Const., art. I sec. 7.


� “Substantial evidence” is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044 (1978).


�  See e.g., Arline v. Evergreen International Aviation, Inc., AWCB Decision No. 98�0221 (August 24, 1998)(an employer may not compel an employee to attend a deposition, unless a written claim for benefits has been filed.) 


� AS 23.30.005(h) provides in pertinent part: “The board or a member of it may for the purposes of this chapter subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute.”


� Edward W. Cleary, McCormick's Handbook of the Law of Evidence, (2 ed.) 1972, sec. 185 at 436.


� AS 23.30.005(h) provides in pertinent part: 


	Process and procedure under this chapter shall be as summary and simple as possible.  The board or a member of it may for the purposes of this chapter subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. (emphasis added).


� AS 23.30.095(e) provides in pertinent part,


	Facts relative to the injury or claim communicated to or otherwise learned by a physician who may have attended or examined the employee, or who may have been present at the examination are not privileged, either in the hearings provided in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter. (emphasis added.)


� The Board looks to the Alaska Rules of Civil Procedure for guidance in interpreting its procedural statutes and regulations.  Civil Rule 26(b)(1) governs the general scope of discovery in civil actions and provides in pertinent part, “[p]arties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action . . . The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”


� We operate under relaxed rules of evidence and procedure.  AS 23.30.135(a) provides in pertinent part:


	In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.


� At the hearing the employee asserted her claim is limited to RSD and/or CRPS in her upper extremitites.


� See Diagnostic and Statistical Manual of Mental Disorders (4th ed. 1994) (“DSM-IV”) at 1 and 445


� Anti-anxiety medication prescribed by Health South; 1996 anti-depressants, 2000 counseling from LifeQuest.





38

