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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MICHAEL L. FALLS, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

FIRSTGROUP AMERICA, INC.,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE CO,

                                                  Insurer,

                                                            Petitioners.
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)
	         INTERLOCUTORY 

          DECISION AND ORDER

        AWCB Case No.  200123916
        AWCB Decision No.   04-0187

         Filed with AWCB Anchorage, Alaska

         on August 2, 2004


On June 30, 2004, at Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer's petition appealing the Reemployment Benefits Administrator (“RBA”) Designee’s determination that the employee is eligible for reemployment benefits.  Attorney Robert Griffin represented the employer and the insurer. Attorney William J. Soule represented the employee. We closed the record at the hearing's conclusion.  We heard this matter as a two-member panel.

ISSUE

1. Did the RBA Designee abuse her discretion under AS 23.30.041(e) when she found the employee eligible for reemployment benefits?

2. Is the employee entitled to attorney’s fees and costs?


SUMMARY OF THE EVIDENCE
The following is a brief summation of the relevant facts of the employer's petition appealing the RBA Designee's determination of eligibility.
 

The employee, a school bus driver, was injured in the course and scope of his employment with the employer on October 10, 2001, when the school bus he was driving veered off the road.
  The employee injured his shoulder and neck.
  He has worked for the employer since 1998.  Prior to his October 2001 injury, the employee had complained of neck pain and exhibited occasional neck discomfort. However, there is no report of any significant neck pain.  The only other significant medical events are arm and wrist problems that arose while he was working at Fred Meyer in 1997 and a low back injury incurred during military service.  The arm and wrist problems that occurred while the employee was working at Fred Meyer were handled as workers’ compensation claims.  The low back injury occurred in 1973 and prevents the employee from heavy lifting.


The employee's October 10, 2001 work related injury resulted in no time loss. He continued working until one year later, when he injured himself during a safety meeting.  The employee was practicing putting chains on tires.  When he pulled the chains from the storage compartment under the bus, he experienced severe neck pain.  The employee was immediately taken off work and subsequently discharged because he could no longer fulfill the duties of his position.
 The employee began receiving weekly temporary total disability ("TTD") benefits in the amount of $281.37 commencing October 11, 2002. 


On June 9, 2003, the employer controverted the employee’s claim for benefits.  The employer controverted based its employer medical evaluation ("EME") performed by orthopedic surgeon John W. Swanson, M.D.  Dr. Swanson observed inconsistency and an invalid range of motion measurements.  He opined that the employee had reached medical stability as of April 10, 2002.  He further opined that there was no need for additional treatment, the employee sustained no permanent partial impairment ("PPI"), and that the employee's October 10, 2001 work related accidents were not a substantial factor in the employee’s inability to return to work.  Rather, in Dr. Swanson's opinion, the employee’s inability to return to work as a bus driver is because of the employee’s underlying cervical and lumbar degenerative disease. 


The employee's treating physician, orthopedic surgeon J. Michael James, M.D., opined that, as a result of his work related injury, it was unlikely that the employee would be able to return to his bus driving position.  


Based on his treating physician’s prediction, the employee requested a vocational rehabilitation eligibility evaluation in August 2003. Rehabilitation specialist, Cynthia Jenkins was assigned to perform the employee's eligibility evaluation.  


Shortly there after the parties agreed that there was a medical dispute and a second independent medical evaluation (“SIME”) was requested. While the SIME process was moving forward, Ms. Jenkins continued to work on the employee's eligibility evaluation.  Ms. Jenkins's eligibility evaluation was filed with the Board on December 17, 2003.  She was unable to determine whether the employee was eligible for reemployment benefits:

Based upon the information contained in the report, this specialist concludes that it is uncertain whether or not Mr. Falls is eligible for reemployment benefits . . .. On the issues of whether or not a permanent impairment is present and whether work decisions will be approved, if the opinion of EIME physician Dr. Swanson is followed, Mr. Falls is not eligible.  However, treating physician James opinion on impairment, or not, is pending . . .. and addendum report will be submitted with data provided by Dr. James following 1/15/04 scheduled appointment.


The RBA Designee reviewed Ms. Jenkins’s December, 2003, eligibility evaluation.  The RBA Designee was "unable to make a determination of eligibility for reemployment benefits because the evaluation is incomplete . . .. You are awaiting a response from the physician's review of your job descriptions.  Please complete your report as soon as you have received the information and have completed the evaluation . . .. "
 Ms. Jenkins submitted an addendum to her December eligibility evaluation and concluded that the employee was eligible for reemployment benefits.
 


On February 19, 2004, the RBA found that she was: 

unable to make a determination of eligibility for reemployment benefits because the evaluation [was still] incomplete . . .. A dispute exists regarding whether Mr. Falls has or is expected to have a permanent partial impairment at the time of medical stability.  An Second Independent Medical Evaluation (SIME) has been scheduled so I will suspend my determination until the results of that the SIME are known.

Orthopedic Surgeon Alan Roth, M.D., was selected to perform the SIME.  He evaluated the employee on April 30, 2004.  



For reasons not apparent in the record, rehabilitation specialist Carol Jacobsen replaced Ms. Jenkins.
  On April 27, 2004, Ms. Jacobsen submitted an eligibility evaluation for the employee.  Ms. Jacobsen's eligibility evaluation does not mention the employee's pending SIME.  On May 17, 2004 the RBA Designee determined the employee was eligible for reemployment benefits.
 The RBA Designee based her determination on:

The evaluating rehabilitation specialist's recommendation's [sic.].  You were reassigned to Carol Jacobsen to complete your eligibility evaluation.  Ms. Jacobsen reports that Dr. James has indicated that your predicted permanent physical capacities are less than those required of your job at time of injury and of other jobs you held in the 10 years prior to your injury.  Although apartment house manager was within your predicted permanent physical capacities it was done in combination with maintenance repairer, building, which was not within your capacities.  Your employer is unable to offer alternative employment per AS 23.30.041 (f)(1).  You have not received a vocational rehabilitation for a previous workers' compensation claim.  Finally, you have or are expected to have a permanent partial impairment at the time of medical stability.

Other: the employer's physician had opinion's differing from Dr. James regarding your physical capacities and permanent partial impairment.  A Second Independent Medical Evaluation (SIME) with scheduled for March but no report has been received from that SIME. AS 23.30.041 (d) states in part: "...  Within 14 days after receipt of the report from the rehabilitation specialist the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits . . .. " In making the determination of eligibility I have elected to rely on your treating physician, Dr. James rather than on the employer's medical examiner.


On May 27, 2004, the employer requested reconsideration of the RBA Designee’s determination pending receipt of the SIME report. The employer argued that the employee has no PPI rating and that an eligibility evaluation while the SIME is pending is premature.


Dr. Roth issued his SIME report on June 9, 2004.  Dr. Roth opined that the October 10, 2001 accident was a temporary aggravation of a pre-existing condition, which also caused a permanent change in the employee's pre-existing condition.  Dr. Roth agreed with Dr. Swanson that no further treatment was necessary and that the employee was medically stable.  Dr. Roth also agreed with Dr. Swanson that the employee would not be able to return to work as a bus driver because of the employee's underlying cervical and lumbar degenerative disease.  Finally, Dr. Roth assigned a 3 percent to PPI rating to the employee.  Dr. Roth calculated the employee's whole person PPI to be 8 percent, been reduced at the based on this findings that the employee had a pre-existing 5 percent impairment of the whole person.

The Board takes administrative notice that the RBA’s letter notifying the parties of which reemployment specialist is assigned to their particular eligibility evaluation instructs the parties that all discovery and results of independent medical examinations are to be filed during the evaluation period “so that the [RBA Designee] will have this information when the eligibility evaluation is made.”


The employer did not object to the reasonableness of the affidavit for attorney’s fees and costs submitted by counsel for the employee.  Nor did the employer object to adding an hour  and a half related to preparation and participation in oral argument.

Argument of the Employer


The employer argues that the record contains evidence that was not available with the exercise of reasonable diligence prior to the RBA Designee’s eligibility determination – the SIME report.  The employer argues that the Board should consider the SIME report in determining whether the RBA Designee abused her discretion.  The employer also argues that there is substantial evidence in the record that the employee’s inability to return to his job at the time of injury is attributable to his pre-existing lumbar degenerative disk disease, and not the cervical strain he sustained on October 10, 2001.  The employer reasons that Drs. Swanson and Roth agreed that in their professional opinions, the employee is unable to work as a bus driver because of his prior back problems.  

Argument of the Employee


The employee argues that the employer has not satisfied its burden of proving an abuse of discretion.  The employer argues that Dr. Roth agrees with Dr. James’ predictions about the employee’s ability to return to work and PPI.  The employee reasons that the SIME report is favorable to the employee, therefore, it made no difference that the RBA Designee did not have the SIME report when she made her determination.   The RBA or his Designee has discretion to rely upon whatever medical opinion s/he desires, so long as the employee’s attending physician’s opinion is among those reviewed.  Finally, the employee requests attorney’s fees and costs.  He asks that the Board find that reemployment benefits are presumed to have value to the claimant and award the fees and costs requested.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

A.  
Standard of Review


Under AS 23.30.041(o) the Board must, “uphold the decision of the [RBA Designee] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA Designee].”  In Sheehan v. University of Alaska,
 the Alaska Supreme Court “has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
  Improper application or failure to properly apply the controlling law is also an abuse of discretion.
 


Abuse of discretion is also legislatively defined in the Administrative Procedure Act.   It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . ..  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the Superior Court, Board decisions reviewing eligibility determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in our review of an RBA or RBA Designee determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
   If, in light of all the evidence, the Board finds the RBA Designee's decision is not supported by substantial evidence, it concludes that the RBA designee abused his or her discretion, remand the matter for reexamination of the evidence and any necessary action(s).


The task of determining whether an abuse of discretion has taken place is aided by the Board’s practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
   If additional evidence is admitted, we review it and the evidence before the RBA Designee to assess whether the RBA Designee's decision was supported by substantial evidence and therefore reasonable.
  


B.
Did the RBA Err in Finding the Employee Eligible for Reemployment Benefits?


AS 23.30.041(e) provides in part:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for 
   (1) the employee's job at the time of injury; or 
   (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market according to the [SVP] codes as described in the [SCODDOTs].

We have previously held that the term "or" at the end of AS 23.30.041(e)(1) is to be read disjunctively, that either work the employee performed at the time injury, or work held within the last ten years can render an employee not eligible for reemployment benefits.
  Failure to strictly adhere to the requirements of AS 23.30.041 is an abuse of discretion. Our Supreme Court has taken a "bright line" approach to reemployment benefits, holding that the RBA, his Designee or the Board cannot add additional requirements to section AS 23.30.041, and that no exceptions, express or implied should granted, even if it results in a harsh or unrealistic outcome.
  We generally “defer to the RBA's expertise when construing regulations adopted by the board to implement the reemployment benefits program which he administers.” 
 


Here, we find that upon receipt of Ms. Jenkins’s addendum to her eligibility report, the RBA Designee refrained from an eligibility determination because she did not have the SIME report.  We find that after Ms. Jenkins completed her eligibility evaluation, the employee’s case was assigned to a new rehabilitation specialist, Ms. Jacobsen.  We further find that although Ms. Jenkins had completed her eligibility evaluation, for reason’s not apparent in the record, Ms. Jacobsen completed a second eligibility evaluation.  We find that in one instance the RBA Designee was willing to suspend her determination pending receipt of the SIME report and that in the next instance stated that she could not suspend a determination pending receipt of the SIME and that the SIME had been scheduled for March 2003.  However, the file does not indicate whether or not the RBA Designee confirmed the status of the SIME (which did not take place until late April) prior to making her determination.  The Board recognizes that the RBA and his Designee are sometimes caught in the labyrinth created by the need to synchronize procedures in the workers’ compensation system and the reemployment benefits system.  We find that it is the desire of the RBA and his Designee to have all discovery and evaluations before making their decision. The Board also recognizes that in the attempt to synchronize procedures, build a complete record, and promptly deliver services, the RBA and his Designee must balance these competing interests.  However, in this instance we find the RBA Designee’s actions were arbitrary and thus an abuse of her discretion.  


We find that the RBA Designee’s determination was reached by weighing the reports of the physicians and their recommendation.  We find the RBA Designee’s decision relies on the rehabilitation specialist Jacobsen’s report. We find that when the RBA Designee made her determination, she did not have the benefit of the SIME report.  


Applying the substantial evidence standard of review, the Board may not reweigh the evidence or draw our own inferences from the evidence. Under AS 23.30.135, we conduct our investigation or inquiry in the manner, which best ascertains the rights of the parties.  We find the SIME is new evidence that could not, with due diligence, have been produced for the RBA Designee at the time of her decision. The RBA Designee has exercised her discretion and determined that as between Dr. Swanson and Dr. James, she would rely upon Dr. James’ opinion.  However, when she exercised her discretion and relied upon the employee’s treating physician, she did not have all the evaluations before her.  Accordingly, we remand this matter to the RBA Designee to consider all the evaluations in the record.  

Because we have remanded this matter to the RBA Designee, the employee’s request for attorney’s fees is not ripe.  We retain jurisdiction over the employee’s request for attorney’s fees.

ORDER

The decision of the RBA Designee finding the employee eligible for reemployment benefits is reversed and remanded to RBA Designee Martha Andrews to consider the SIME report when she makes her final determination.


Dated at Anchorage, Alaska this 2nd day of August, 2004.
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            Rebecca Pauli, Designated Chair
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S. T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MICHAEL L. FALLS employee / repondent; v. FIRSTGROUP AMERICA, INC., employer; AMERICAN HOME ASSURANCE CO., insurer / petitioners; Case No. 200123916; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of August 2004.
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Shirley DeBose, Clerk

�








� AS 23.30.005(f).


� The file in this matter contains a deposition of the employee as well as medical records not mentioned in this Decision and Order.  Because the Board is reviewing this matter as an appellate tribunal, upon review of the file, we find these records not relevant to the issue of whether or not the RBA Designee abused her discretion when she found the employee eligible for benefits.  Accordingly, they are not summarized in this Decision and order.


� Filed 10/19/01 Report of Occupational Injury or Illness 


� Id.


� 10/8/02 Letter From Employer to Employee


� December 2003 Jenkins Eligibility Evaluation Report


� 1/6/04 RBA Designee Letter to Jenkins


� 2/05/04 Eligibility Evaluation Addendum


� 2/19/04 RBA Designee Letter to Jenkins


� 4/6/04 RBA Tech Letter


� 5/17/04 RBA Designee Letter to Employee


� Id.


� See e.g., 4/6/04 RBA Tech Letter


� 700 P.2d 1295, 1297 (Alaska 1985)


� Brown v. State, 563 P.2d 275, 279 (Alaska 1977)


� Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991)


� AS 44.62.570


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted)


� See Castle v. News Group, AWCB Decision No. 02-0273 (December 27, 2002); Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).  


� See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993)


� Anderson v. Four Star Terminals, AWCB Decision No. 96-0480 (December 23, 1996); Wright v. Peninsula Correctional Health Care, AWCB Decision No. 95-0139 (May 26, 1995)


� See, Moesh v. Anchorage School Dist., 877 P.2d 763 (Alaska 1994); Konecky v. Camco Wireline, 920 P.2d 277, 285 (Alaska 1996); and Irvine v. Glacier General, 984 P.2d 1103 (Alaska 1999)


� Jack Gallagher v. Cimmaron Holdings, AWCB Decision No. 92-0241 (September 30, 1992); Wilson v. Pioneer Door Inc., AWCB Decision No. 98-0152 (June 16, 1998).  
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