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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	WILLIAM G. QUACKENBUSH, 

                                                   Employee, 

                                                            Claimant,

                                                   v. 

CDC/TAG, JOINT VENTURE,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INS CO.,

                                                  Insurer,
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	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200203125
        AWCB Decision No.  04-0190

         Filed with AWCB Anchorage, Alaska

         on August 6,  2004


On June 24, 2004, at Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for workers’ compensation benefits for his left shoulder, and attorney fees and costs against the employer and its insurer (“employer”).  Attorney Robert Bredesen represented the employer.  Attorney Joseph Kalamaridies represented the employee.  The record remained open to receive the employee’s supplemental affidavit of attorney fees and costs and provide the employer with an opportunity to object.  Having received the supplemental affidavit of attorney fees and costs without objection, the record closed  on July 7, 2004.  


ISSUES

1. Is the employee’s left shoulder condition compensable under the Alaska Workers’ Compensation Act, AS 23.30 et. seq.?


2.  If the left shoulder condition is compensable, is employee’s counsel entitled to an award of actual attorney fees and costs?

SUMMARY OF THE EVIDENCE

The employee, on January 14, 2002, slipped on ice and fell in the course and scope of his employment with the employer. The employee was employed in quality control/building maintenance.  The employee fell, landed on his left side injuring both elbows and his left shoulder.  He continued to work.  When the employee entered the office, the staff noticed that the employee’s shirt was bloody.  When he checked, the employee realized he had split his elbow.
  The employee did not seek medical treatment for six weeks.  During this time he continued to work and attempted to limit his activites to light duty. However, his pain increased and it became difficult to work. At the insistence of his supervisor, the employee filed a report of injury on February 28, 2002 and went to a doctor.  The report of injury identifies only the employee’s elbows as injured.  There is no mention of his shoulder.  The employer has accepted liability for the elbow injuries.  The only issue before the Board is the compensability of the shoulder injury.   

The employee initially treated with Gary Child, D.O., on March 1, 2002.  He saw Dr. Child once.  Dr. Child ordered an x-ray of the employee’s elbows, which proved unremarkable.  Dr. Child’s chart note assesses a “contusion of the elbows bilaterally.”  Dr. Child prescribed an anti-inflammatory and sent the employee home.  

The employee’s condition did not improve.  On March 22,2002, Noah Laufer, M.D., a family practitioner treated the employee assessing bilateral epicondylitis (“tennis elbow”) probably secondary to the initial injury on January 14, 2002.
  Dr. Laufer refilled the employee’s prescription for anti-inflammatories and tennis elbow braces. Dr. Laufer’s chart note indicates that his VA physician had just that day told the employee that he has advanced stage V prostate cancer. The employee was to follow up for his elbow as needed.  Dr. Laufer saw the employee three more times before providing a referral to an orthopedic surgeon.  

Dr. Laufer testified by deposition regarding the relationship between the employee’s shoulder condition and his work related injury.  Dr. Laufer’s chart notes fail to mention any complaint of shoulder pain.  The employee testified, both at hearing and at his deposition that he told Dr. Laufer about his elbow pain and that he was having pain that radiated upward from his elbow to his shoulder area.  

Dr. Laufer testified that in lateral epicondylitis the pain symptoms could radiate upwards toward the shoulder from the top of the elbow.
  He also agreed that it was “certainly possible” that the pain could radiate upwards as far as the collarbone or clavicle.
   However, he thought it would be “relatively uncommon.”

Dr. Laufer testified that when a patient presents with lateral epiconylitis, he would ask if the pain was extending upward and would have examined the shoulder and wrist.
  He explained if upon examination a patient complained of pain, he would have noted it.
  

Dr. Laufer saw the employee a second time on April 15, 2002.  He reviewed his chart note for that visit and testified that he recorded no mention of a shoulder complaint.
  Dr. Laufer performed an epidural injection to the right elbow relieving the employee’s symptoms.  The employee returned to Dr. Laufer on April 29, 2002, remarking that the epidural to the right elbow had good results and seeking an injection for his left elbow.
 After his left elbow injection, the employee did not return to Dr. Laufer until June 25, 2002.  

On June 25, 2002, the employee saw Dr. Laufer complaining that his pain had returned to the point that he could not raise his arm or lift something as simple as a pen.
  Dr. Laufer did not recall if, at that time, he evaluated the employee’s shoulder.  He thought he would have but he really didn’t remember.
  “There’s no mention of it in the chart, so it’s hard to say.  There are some errors in this note, though.”
  Some errors were clerical and some were substantive.  For example, he testified that while the note mentions the injection to the right elbow, there was no mention of the injection to the left.
  When asked to interpret his own chart Note, Dr. Laufer explained his note, as written, implied that he had not performed a left elbow injection.
  Dr. Laufer commented that after reviewing his four chart notes for the employee, there was no reference to shoulder pain or injury. 

In response to questions from employee’s counsel, Dr. Laufer testified that is was possible that the employee could have mentioned pain in his left shoulder and not noted in the chart notes.
  He also testified that he did not dispute the employee’s testimony that when the employee told him about the pain, he responded that it was pain radiating from the elbow up to the shoulder.
  

Dr. Laufer referred the employee to orthopedic surgeon Richard Garner, M.D.  Dr. Laufer reviewed Dr. Garner’s chart note dated May 15, 2003 and testified that he had no reason to disagree with Dr. Garner’s opinion that the shoulder injury was consistent with the fall.
  However upon further questioning, Dr. Laufer testified that if the shoulder was related to the January 14, 2002 fall, the shoulder should have become symptomatic almost immediately. Dr. Laufer explained “certainly people do have injuries like this that don’t bother them until they’re exacerbated” by further injury or use of the arm.
  Finally, Dr. Laufer opined that the shoulder symptoms could have been masked or affected by the elbow treatment.

Dr. Garner, an orthopedic surgeon, saw the employee on referral from Dr. Laufer.  Dr. Garner testified by deposition. Dr. Garner’s initial evaluation of the employee took place on August 1, 2002. His chart note from that visit does not mention the employee’s left shoulder.
  Dr. Garner explained that he would not have automatically have examined the employee shoulders. Dr. Garner referred the employee to physiatrist Shawn Hadley, M.D.  Dr. Hadley conducted nerve studies of the elbow.
 Her report addressed only the employee’s elbows.  The employee saw Dr. Garner several more times before his right elbow surgery on September 20, 2002.   Dr. Garner’s chart notes only address the employee’s elbows, nothing regarding the employee’s left shoulder pain or discomfort.  

When asked about Dr. Laufer’s reports having no mention of shoulder pain, Dr. Garner responded:

That wouldn’t be completely out of the ordinary.  I mean, it’s not unheard of.  It’s not usual, but it’s not unheard of, for instance, for a person to have carpal tunnel syndrome, nerve compression at the wrists, and yet have a predominance of symptoms referable to the shoulder.  It’s not common, but it’s certainly not out of the ordinary to have that happen.

I don’t think of lateral epicondyle pain being a pain generator for the shoulder, but I don’t think it would be outside the realm of reasonable for somebody to allege that.
  

Dr. Garner further explained that he would only expect a physician to note a pain complaint if it were more than an occasional observation.  If the patient mentioned the pain in passing on the first visit, it might not be noted.  However, if the employee mentioned the pain repeatedly on subsequent visits, then it is more likely that the complaint would make its way into the chart notes.
  

After the employee’s September elbow surgery he participated in physical therapy.  The physical therapist’s note from September 26, 2002 notes the employee complaining of sore shoulders.  Specifically that he fell hurt his shoulders at work.  Physical therapist notes from November 1, 2002 also mention shoulder pain.  The physical therapist notes indicate the employee complained of being sore up and down his arm and complained of shoulder pain.
  On January 15, 2003, Dr. Garner performed surgery on the employee’s other elbow.  

On January 28, 2003, Dr. Garner’s chat note reflects the employee was complaining of sharp pain in the left arm when ever he lifted anything over ten pounds.  Dr. Garner attributed the pain to scar tissue.
  In March 2003, Dr. Garner started to medical stability in the not too distant future and believed the employee would have a permanent partial impairment (“PPI”) rating.  The employee continued with physical therapy and postoperative monthly examinations.

On April 23, 2003, Forooz Sakata performed a physical capacity evaluation.  After the evaluation, the employee’s pain increased.  

The employee returned to Dr. Garner on May 13, 2003, complaining of left shoulder pain that radiated down to the left deltoid region. Dr. Garner recalled that when he asked the employee why he hadn’t mentioned the shoulder before, the employee responded that the elbow pain “overshadowed the shoulder pain.”
    As reflected in the chart note for that visit “He said that since his elbows are now less painful he is aware that he has residual pain in the left shoulder which radiates into the left deltoid region. . . He describes no interval injury.  Dr. Garner testified that the nature of the shoulder pain:

Appeared to be related to pain with lifting or movement of his arm, and the pain, as I assessed it that day, appeared to be due to two factors, one was he had calcium in the main tendon of the rotator cuff, the suprasinatus.  That is often the sign of an injury or repetitive micro-injury to the shoulder, and the word impingement appears in the assessment, and impingement is just a fancy work for pinching of the tendon when you lift your arm.  The tendon gets caught under the overhanging shoulder bone, the acromion, and he also had x-ray evidence of wear-type arthritis in the joint at the end of the collar bone, the acromiclavicular joint.

The presence and extent of the calcium lead Dr. Garner to opine that the damage to the employee’s shoulder pre-existed the employee’s January, 2002 injury.

When question about the employee’s delay in complaining of should pain, Dr. Garner responded that it would be hard to imagine the work injury as a substantial factor.  He explained the he would have expected the employee to have complained much earlier.
 When asked whether he considered the employee’s January 14, 2002 work injury as a substantial factor in causing or worsening or aggravating the left shoulder impingement condition Dr. Garner responded:

A.  As the patient describes the situation to me, it would be.  I mean, alleging that the shoulder pain was present from the time of the injury, and he did describe it to other people, but I’m not able to explain to you or myself why that was not something that came to my attention for that length of time, basically a year and several months, between the time of injury and the time I became aware that the shoulder was symptomatic.  I’m not able to factor that in to considering the shoulder situation an aggravation of a pre-existing.

Q.  So, fair to say that you only relate a worsening based on his symptom history?

A.  I’m dependent upon the patient’s description of that.  I can’t independently verify it from my own notes.

. . .
A.  You’re asking me if it is correct that no mention was made between the time of the injury and the time of the first appearance in my notes, would I then consider the injury in 2002 to be an aggravating factor, no, I wouldn’t.

. . .

A.  I would expect that if the injury of January 14th were significant causative factor, I would expect that to have been brought to my attention within he first month or two at the most.

On cross-examination, Dr. Garner reviewed the physical therapy noted dated November 1, 2002 where the physical therapist noted the employee’s complaints of soreness up and down his arm and shoulder pain. Dr. Garner affirmed that the physical therapy note was a piece of evidence that the employee was having left shoulder pain.
  Dr. Garner also agreed that the mechanics of the January 14, 2002 slip and fall are consistent with an aggravation of a preexisting shoulder condition.  Finally, Dr. Garner acknowledged the elbow could have masked the shoulder pain, or the shoulder pain could have been intermittent, however, he had no personal knowledge of a similar occurrence under comparable circumstances.

Loren Jensen, M.D., performed and employer’s medical evaluation (”EME”) on July 16, 2003.  Dr. Jensen testified by deposition.  He found it problematic that the January 14, 2002 slip and fall was a cause of the employee’s shoulder complaints “because there was no mention in the chart of any shoulder complaints up to and through the last visit….”
 Dr. Jensen testified that given the mechanism of injury he would have expected shoulder pain immediately and that the employee should have exhibit symptoms soon after the January 14, 2002 injury.
  Dr. Jensen also testified that if the Board found the employee’s shoulder complaints started soon after his injury, then work would be a substantial factor in the employee’s left shoulder condition.  Conversely, if there were a substantial delay, then it would not be work related.

Dr. Jensen testified that the physical therapy notes of September and November 2002 do not change his opinion because he considered nine months to be a substantial delay in reporting shoulder symptoms.
  Dr. Jensen explained that whether the employee’s pain complaint would have been mentioned in the chart note depended upon the degree of his complaining.  Dr. Jensen opined that if the employee relayed the information to the physician in passing, it “certainly would be possible” that the information would not be in the chart note.
  Dr. Jensen testified that it was possible for lateral epicondylitis to cause people to feel problems in their shoulder.
  Additionally, Dr. Jensen testified that it was possible that the employee may have been experiencing significant shoulder pain but did not mention it because he thought it was his elbow and not his shoulder.

On June 19, 2001, 6 months prior to the January 2002 work injury, the employee underwent a physical capacities evaluation.  The evaluation occurred after minor rotator cuff injury to the right shoulder. Dr. Jensen reviewed the report and opined that the employee’s range of motion for his left shoulder was normal at that time.
  On a more probable than not basis, Dr. Jensen testified that he could not relate the injury January 14, 2002 injury with the reported shoulder symptoms however it was possible.
 

Thomas Gritzka, M.D., performed a second independent medical evaluation (“SIME”).  Dr. Gritzka testified by deposition.  Dr. Gritzka agreed that the mechanism of the injury describes a rotator cuff impact.  Dr. Gritzka reviewed Dr. Garner’s deposition.  Dr. Gritzka agreed that if the employee had no pain complaints for 15 months following the injury, the injury would not be a substantial factor in the left shoulder condition.
 

The employer asked Dr. Gritzka whether, in his opinion, was there any reason to believe that pain sensation for an individual might be delayed?

A.  Well the problem is the problem that he has with his shoulder is one that is progressive, so that as time goes by it gets worse.  So the question is: When did the inciting factor actually occur? And if it was sort of low grade initially, it could build up over time.  So that’s --- that’s difficult to answer.

Really, the real crux of the problem as I see it is when did he really start having some noticeable pain.  I would expect that if he had injured his shoulder when he slipped on the ice, he would have had some degree of shoulder pain that would build up over time.  That’s my interpretation, of course, in my report.

Q. And that shoulder pain would have been noticeable from – would you expect it from day one?

A.  Well, I would probably – yes, I would probably expect him to have some sort of symptomatology in his shoulder initially, right from day one.

Dr. Gritzka testified further that if the patient had a straightforward elbow condition causing a lot of pain, he would not be surprised if the patient did not mention their shoulder to the physician.
  Nor would the physician have reason to ask about the shoulder.
  Dr. Gritzka explained that his opinion that the slip and fall produced an injury to the rotator cuff and thus was a substantial factor in the employee’s need for shoulder treatment was based on the history of the mechanism of injury, not when symptoms were reported.
  

As to whether—and to produce an impingement syndrome.  As to whether that happened or not, though, even given the mechanism of injury being correct, that depends on what his history is to the onset of his symptoms.  You know a strong individual might fall on their elbow and jam their humeral head up into the glenoid and not sustain an impingement injury and then an impingement syndrome.  So if the Mechanism of the injury fits, then the issue is when did he start having shoulder pain.

Dr. Gritzka explained he would only consider the work injury a substantial factor in the employee’s left shoulder condition if he had shoulder pain at some time soon after the injury.
  Dr. Gritzka explained that there are times when the elbow can generate pain to the shoulder and that it is possible that Dr. Laufer didn’t mention the employee’s shoulder pain because he was focusing on the employee’s primary complaint, elbow pain.

Finally, Dr. Gritzka agreed that if the employee had pain from the time of injury and it progressively worsened that the January 14, 2002 injury was a substantial factor in the employee’s shoulder complaints.  Moreover, the history from the employee was consistent with the medical records.
 
The employee testified by deposition and at hearing. The employee did not go to the doctor immediately after his slip and fall.  He wanted to continue working.  It was only after his supervisor insisted, 6 weeks post accident, that the employee sought medical treatment. The employee testified that he had shoulder pain when he slipped and fell but he was primarily concerned about his elbows.  He testified that he had told Dr. Laufer about pain radiating up his arm to his shoulder and that Dr. Laufer responded that this was possible with an elbow injury.  The employee continued to have pain but believed it was related to his elbow condition.  When his elbows started to improve and his shoulder pain continued.  He became suspicious that his shoulder pain would not resolve when his elbow pain improved.  He didn’t complain because he didn’t like to show pain.  He testified he wanted to keep his job and was concerned that if he complained he would not be taken back.  When asked why he did not indicate a shoulder injury on the report of injury, the employee explained that the elbows were his primary concern. 

Argument of the Employer.
The employer argues that the issue before the Board is whether the employee’s left shoulder condition became symptomatic contemporaneously with the January 2002 work incident.    If the Board finds it did not, then work was not a substantial factor.  The employer relies upon the opinions of the physicians that if the January 2002 slip and fall was a substantial factor in the employee’s shoulder condition, he would have had pain very early on.  The employer argues that there is no record of the employee reporting shoulder pain until nine months post injury.  Moreover, the employer argues that if the employee had a pain level as described in his testimony, then it is unreasonable to expect he would not have reported it to one of the physicians. 

 The employer argues that their position is not based on speculation.  Rather, a reasonable person would conclude the relevant evidence in the record is adequate to support the employer’s conclusion that the shoulder condition is not work related.  The employer argues that a reasonable person would have difficulty accepting the employee’s explanation as to why he did not tell any health care provider about his shoulder pain.  Finally, when the Board weighs the testimony presented, it will find the evidence does not support the employee’s claim.  The employer has no objection to the affidavit of attorney fees and costs.

Argument of the Employee.
The employee argues that the presumption of compensability is attached to his claim through his testimony and that of the physicians.  He asserts that the physicians all agree that the mechanism of injury is consistent with the shoulder complaint and that if the shoulder became symptomatic contemporaneously with the January 2002 injury, it is work related.  He argues that he told Dr. Laufer about his shoulder pain in a timely fashion.   The employee argues that previous exanimations reflected a normal left shoulder. 

 The employee also argues that it is reasonable that he focused on his elbows and not his shoulder.  The employee relied upon the response of his treating physician that the shoulder was related to the elbow and would resolve, as the elbow got better.

Having attached the presumption, the employee argues that the employer has failed to produce substantial evidence to rebut the presumption.  The employee asserts that the employer’s case is based on speculation and speculative evidence is not substantial evidence.  The employee also cited several Alaska Supreme Court decision and one Alaska Superior Court decision in support of its argument.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Compensability of the Left Shoulder

Where employment causes injury or when employment aggravates, accelerates, or combines with a pre-existing condition to cause a disability, the claimant is entitled to compensation and benefits.
  The employment must be a substantial factor contributing to the disability.
 

An injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The claimant need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the claimant must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the claimant must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the tier of fact that the asserted facts are probably true.
 

Here, the employer accepted compensability of the employee’s elbow injuries.  The issue before the Board at this first step is whether the employee has introduced sufficient evidence to raise the presumption of compensability that his left shoulder condition was work related.  We find the employee has introduced sufficient evidence to raise the presumption of compensability as to his left shoulder.  We base this finding on the employee’s own testimony and the concurrence of physicians that the mechanism of injury is consistent with the employee’s shoulder condition.

We do not weigh the credibility of the testimony during the first stage of the presumption analysis.
 Hence the Board will not, at this time, consider the employer’s argument that the only evidence connecting the left shoulder to the fall at work is the employee’s testimony. We find the employee has introduced sufficient “minimal” evidence to establish the compensability of his claim.  Following the Court’s rationale in Meek,
 we therefore apply the presumption of compensability from AS 23.30.120(a)(1) to the benefits claimed. 

The employee having established the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence.  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
 We examine the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminated any reasonable possibility that the employment was a factor in the disability.

We find Drs. Gritzka, Garner, and Jensen all agree that the January 14, 2002 injury would be consistent with the employee’s left shoulder injury if the employee had symptoms concurrent with the injury.  We have carefully reviewed the record in this matter.  Based on our review, we find the employer has not rebutted the presumption of compensability.  Our review of the record, examining the employer’s evidence in isolation does not provide an alternative explanation or directly eliminate any reasonable possibility that the January 2002 injury was a factor in the employee’s shoulder injury.  

We find Dr. Laufer did not dispute the employee’s testimony that when the employee told Dr. Laufer about his shoulder pain, Dr. Laufer responded that it was pain radiating from the elbow up to the shoulder.
  Dr. Laufer also opined that the shoulder symptoms could have been masked by his treatment of the elbow.
  As to whether the injury was pre-existing, if it was, Dr. Laufer testified that employee’s January 2002 injury or his elbow injuries could have exacerbated a pre-existing condition.  Dr. Garner could not rule out the employee’s January 14, 2002 injury as a factor in the employee’s shoulder condition.  He explained that it would not be out of the ordinary for the employee to have mentioned his shoulder to Dr. Laufer and for Dr. Laufer not to note it in the employee’s chart.
   

Similarly Dr. Jensen does not provide an alternative explanation that would rule out work as a factor or directly eliminate work as a factor.  Dr. Jensen agreed that the slip and fall of  January 2004 could have caused the employee’s shoulder condition.  Dr. Jensen testified that if the Board found the employee’s shoulder complaints started soon after his injury, then work would be a substantial factor in the employee’s condition.
    

We find Dr. Gritzka’s opinion and testimony similar to that of Drs. Jensen and Garner.  Accordingly, it does not support a finding of substantial evidence sufficient to rebut the presumption of compensability.   Based on the foregoing, we conclude the employer has not rebutted the presumption of compensability and find the employee’s left shoulder injury occurred within the course and scope of his employment with the employer.

Alternatively, were we to find the employer had rebutted the presumption of compensability and gone to the third step in our analysis, our conclusion would be the same.  We find the employee credible.
  We find the testimony of the physicians in this matter do not discredit the employee.  We find the employee’s actions reasonable.  We find the mechanism of injury consistent with the employee’s shoulder complaint.  Because we find the employee credible, we find he complained of shoulder pain that was masked by his elbow injury and attributed to his elbow injury.  Accordingly, were we to reach the third step of our analysis, we would conclude the employee had established, by a preponderance of the evidence, the compensability of his left shoulder injury.

Attorney Fees and Costs

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell,
 held that our attorney fee and legal cost awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   Accordingly, in our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.   AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  We consider the employee’s affidavit, the nature, length, and complexity of the case, and the benefits accruing to the employee.  We also consider the employer objection if any to the requested amount and hourly rate.  Here, the employer had no objection to the amount requested.

The employee seeks a total of $13,453.81 in fees and costs.   Having considered the nature, length, and complexity of the services performed, the tenacious resistance of the employer, as well as the amount of benefits resulting from the services obtained, we find the above-mentioned attorney fees and costs reasonable for the employee’s successful defense of his benefits.  We will award a total of $10,625.00 as reasonable attorney fees, $2,330.00 as paralegal assistant costs, and $498.81 in other legal costs, under AS 23.30.145(b).  


ORDER
1. The employee is entitled to workers’ compensation benefits for his left shoulder injury.

2. The employer shall pay a total of $13,453.81 in Attorney fees and costs.





Dated at Anchorage, Alaska this 6th  day of August  2004.





ALASKA WORKERS' COMPENSATION BOARD
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Patricia Vollendorf, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

 If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WILLIAM G. QUACKENBUSH employee / claimant; v. CDC/TAG, JOINT VENTURE, employer; ZURICH AMERICAN INS. CO., insurer/ defendants; Case No. 200203125; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th  day of August,  2004.

                             

   _________________________________

      








Robin Burns, Clerk
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