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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JEANNE B. CHEESMAN, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

NORTH SLOPE BOROUGH,

                           (Self-insured) Employer,

                                                   and 

SAMUEL SIMMONDS MEMORIAL HOSP.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO., 

                                                  Insurer,

                                                            Petitioners.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  200010604, 199805550
        AWCB Decision No. 04-0194  

         Filed with AWCB Fairbanks, Alaska

         on August 17, 2004


We heard the employers’ petitions to dismiss the employee’s claims on August 12, 2004, in Fairbanks, Alaska.  Attorney Theresa Hennemann represented employer Samuel Simmonds Memorial Hospital
 and its insurer, Alaska National Insurance Company (“Hospital”).  Attorney Dennis Cook represented the employer North Slope Borough (“NSB”).  The employee represented herself.  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on August 12, 2004.

ISSUES

(1)  
Are the employee’s claims barred under the statute of limitation at AS 23.30.105(a)?

(2)  
Are the employee’s claims barred under the statute of limitation at AS 23.30.110(c)?


SUMMARY OF THE EVIDENCE
The employee fell on the ice on February 24, 1998, while working as a Counseling Technician for the NSB, injuring her low back.
  Grace Shomotsu, M.D.,
 Dina Villanueva, D.O.,
 and neurologist Mary Downs, M.D.,
 provided conservative care.  The employee underwent physical therapy at the Mormile Physical Therapy clinic.  The NSB accepted the compensability of the employee’s injury and provided medical benefits, and intermittent temporary total disability (“TTD”) benefits from May 17, 1999 through March 26, 2000.
  The NSB filed a Controversion Notice, denying the employee further benefits on June 22, 2000.

The employee again injured her back while working as the acting Health Information Director for the Hospital on April 20, 2000, when she was trapped between two moving records storage units.
  The employee was provided conservative care by Dr. Villanueva, who referred her to neurologist  Dr. Downs.  Dr. Downs restricted the employee from work on June 8, 2000.
  The employee saw Michael Gevaert on July 27, 2000, who recommended a left S1 nerve block.
  On August 3, 2000, Dr. Gevaert found the employee had returned to her pre-Aril 20, 2000 injury status, and released her to return to work the following Monday, August 7, 2000.
  The Hospital accepted the compensability of the employee’s injury, and provided temporary total disability (“TTD”) benefits from June 8, 2000 through August 3, 2000.
  

Stephen Marble, M.D., performed an employer’s medical examination
 of the employee for the Hospital on August 25, 2000.  In his report, Dr. Marble found the employee suffered a temporary aggravation of a pre-existing back condition in her April 20, 2000 injury, but that the aggravation resolved by August 3, 2004.
  Based on Dr. Marble’s report, the Hospital filed a Controversion Notice on September 13, 2000, denying benefits after August 3, 2000, asserting any liability for continuing benefits should lie with the Hospital, based on the last injurious exposure rule.

The employee filed a Workers’ Compensation Claim against the Hospital and one against the NSB, both on October 4, 2000,
 claiming continuing medical benefits and a second independent medical examination (“SIME”).
  In response to the employee’s claim, the Hospital filed a Controversion Notice on November 8, 2000, again denying all benefits, including the requested SIME.
   On November 16, 2000, the NSB filed an Answer, denying all benefits and asserting that any injury was substantially aggravated by the employee’s May 22, 2000 accident at the Hospital.
 

In a prehearing conference on February 13, 2001, the employee’s claims against the Hospital and the NSB were joined.
  At the request of the NSB, Shawn Hadley, M.D. examined the employee on April 4, 2001.  Dr. Hadley reported the employee’s medical complaints resulted from pre-existing scoliosis, and degenerative disc disease, unrelated to work injury.
 

The employee later amended her claims in a prehearing conference on May 7, 2001, to claim temporary partial disability (“TPD”) benefits, medical benefits, and transportation benefits.
  In the May 7, 2001 prehearing conference, the Board Designee gave the employee an Affidavit of Readiness form, with which to request a hearing on her claims.
  Nevertheless, the record reflects the employee never requested a hearing.  

The employer continued to receive treatment for her condition.  Leon Chandler, M.D., performed a facet block on June 5, 2002, and radiofrequency lesioning on November 7, 2003.

The hospital filed a Petition to Dismiss the employee’s claim under AS 23.30.105(a) and AS 23.30.110(c), on June 7, 2004.
  The NSB filed a Petition to Dismiss on the same basis on June 4, 2004.  The hospital filed an Affidavit of Readiness for Hearing on June 29, 2004,
 and both of the employers’ petitions to dismiss were set for a hearing to be held on August 11, 2004.
 

In the hearing, and in its memorandum, the Hospital asserted it controverted the employee’s benefits on November 8, 2000, and the employee failed to request a hearing within the two-year period provided by AS 23.30.110(c).  It argued AS 2.30.110(c) bars the employee’s October 4, 2000 claim.  The Hospital also argued more than two years have passed since the employee had full knowledge of the nature of her injury, and more than two years have passed since the last payment of benefits, so under AS 23.30.105(a) she should be precluded from filing any additional claims. 

In the hearing, and in its memorandum, the NSB asserted it had controverted the employee benefits on June 15 [sic], 2000, and the employee has failed to request a hearing.  It asserted the employee failed to request a hearing within the two-year period provided by AS 23.30.110(c), and argued her claim must be dismissed. 

In the hearing the employee testified she was still seeking additional medical treatment and attempting to get well.  She testified the pain from her injury at the hospital was different from her pre-existing condition.  She testified she has not yet requested a hearing because she was not ready.  She argued she needed medical benefits to recover.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  
DOES AS 23.30.110(c) BAR THE EMPLOYEE’S CLAIMS?

AS 23.30.110 provides in part:


  (a)  Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim.


. . . .


  (c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing . . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

AS 23.30.155 provides, in part:

 (d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.

Our regulations provide for commencing proceedings "by filing a written claim or petition."  8 AAC 45.050(a).  A claim "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."
  We construe the term "claim" similarly in the context of both AS 23.30.105 (statute of limitations for filing claims) and AS 23.30.110(c) ("no‑progress" rule).
  AS 23.30.110(a) states that a "claim for compensation" under §110 is subject to the provisions of §105.  Therefore, we believe the term "claim" as used in §110(c) must be construed consistently with its use in AS 23.30.105.  AS 23.30.105(a) defines the time limit for filing of claims, and provides that a claim is filed when a written application for benefits is submitted to the board.  Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  Accordingly, we find that the employee filed claims for purposes of §110(c) when he filed Workers’ Compensation Claim forms against the Hospital and against the NSB on October 4, 2000.  

In Summers v. Korobkin Construction,
 the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.  Having filed a claim, an injured employee has certain procedural rights and obligations under AS 23.30.110(c).  The Alaska Supreme Court has compared AS 23.30.110(c) to a statute of limitations.
  Statutes with language similar to AS 23.30.110(c) are referred to by the late Professor Arthur Larson as "no progress" or "failure to prosecute" rules.  "[A] claim may be dismissed for failure to prosecute it or set it down for hearing in a specified or reasonable time."
 

AS 23.30.110(c) requires an employee to prosecute a claim in a timely manner once a claim is filed, and controverted by the employer.
  Only after a claim is filed, can the employer file a controversion to start the time limit of AS 23.30.110(c).
  The employee filed her claims against the two employers on October 4, 2000.  The NSB filed a Notice of Controversion on June 22, 2000, asserting any liability for benefits should lie with the Hospital, based on the last injurious exposure rule.  Nevertheless, based on the evidence presented at the hearing, and on our review of the record, we find that the NSB did not file a Controversion Notice to specifically deny or dispute the employee’s October 4, 2000 claim, as required by AS  23.30.155(b) and AS 23.30.110(c).  Accordingly, we must conclude the statute of limitation at AS 23.30.110(c) has not been triggered to run on the employee’s claim against the NSB.  The NSB’s Petition to Dismiss under AS 23.30.110(c) must be denied.   

As noted above, the employee filed her claim against the Hospital on October 4, 2000.  We find the Hospital controverted the employee's claim against it when it filed its Controversion Notice dated November 6, 2000.  Accordingly, we find the employee had until November 5, 2002 to file an affidavit requesting a hearing on her claim against the Hospital, under AS 23.30110(c).  

The time limit of AS 23.30.110(c) runs by operation of the statute.  Dismissal under AS 23.30.110(c) is automatic and non-discretionary.
  In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of section 110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion.  The court also noted that drastic and harsh procedural provision such as this are disfavored and construed narrowly by the courts, and it ruled that a timely request for a hearing definitively tolls the statute of limitation under AS 23.30.110(c).
  In the instant case, the record is clear that the employee failed to file an Affidavit of Readiness for Hearing concerning her claim against the Hospital, or to otherwise request a hearing, within the two-year time limit.  In accord with the court's ruling in Tipton, we conclude the statute of limitations at AS 23.30.110(c) bars the employee’s claim against the Hospital, and that claim must be denied.

II.
DOES AS 23.30.105(a) BAR THE EMPLOYEE’S CLAIMS?

AS 23.30.105(a) provides, in part:



The right to compensation for dis​ability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement..., except that if payment of compen​sation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23,30,180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disabili​ty, the injured employee has full right to claim as shall be deter​mined by the board, time limitations notwithstanding.

The employee’s claim against the Hospital is barred under AS 23.30.110(c).  Accordingly, we will decline to address AS 23.30.105(a) concerning the claim against that employer.

We interpret AS 23.30.105(a) to be a procedural statute of limitations.
  Procedural statutes apply retrospectively to ongoing claims for injuries that occurred prior to the date of the statutory enactment.
    We will apply the current version of AS 23.30.105(a),
 as quoted above. 
  

In Larson's Worker's Compensation Law, professor Larson discusses the issues to be con​sidered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run:


The time period for notice of claim does not begin to run until the claimant, as a reason​able person, should recognize the nature, seriousness and probable compen​sable character of his injury or disease.
 

In Morrison-Knudsen Co. v. Vereen,
 the Alaska Supreme Court found the purpose of this statute of limitations is to insure that employers have reasonable, timely the opportunity to investigate and defend against claims.
  We first note that the NSB has been aware of and able to investigate the employee's injury, medical condition, treatment, and claims for many years.  As a practical matter, this addresses the purpose of AS 23.30.105(a).
  

In Collins v. Arctic Builders,
 the Alaska Supreme Court found an employee must have “chargeable knowledge”
 of the "nature of [her] disability"
 to start the running of the two year period under AS 23.30.105(a).  In Egemo v. Egemo Construction Co.,
 the Court held that the statute of limitations at AS 23.30.105(a) started running only if the injured worker (1) knows of the disability, (2) knows of its relationship to the employment, and (3) must actually be disabled from work.
  The Court also held that a claim is not “ripe,” requiring filing under AS 23.30.105(a) until the work injury causes wage loss.
  It is the “inability to earn wages because of a work-related injury” that triggers the running of AS 23.30.105(a).
  Additionally, in Leslie Cutting Inc. v. Bateman,
 the Alaska Supreme Court clarified that when an injured worker believed a condition was controlled by medication, the statute of limitations at AS 23.30.105(a) started running only when the worker discovered that the treatment no longer controlled the disability;
 “the mere awareness of the disability’s full physical effects is not sufficient” to trigger the statute.

Based on our review of the record, we find the employer was aware of the employee’s back condition from the time of her February 24, 1998 injury, and we find that the employer was aware of her April 20, 2000 injury, and of the possible liability from her continuing symptoms, no later than the date of the filing of her claim on October 4, 2000.  We find the employer has had ample, timely opportunity to investigate and defend against any possible claims by the employee.  We find that the date of her claim is less than two years after her April 20, 2000 injury, and less than two years after the last payment of benefits by the NSB.  In accord with the Court’s rationale in Morrison-Knudsen Co. v. Vereen
 and Leslie Cutting Inc. v. Bateman,
 we find the employee’s claim against the NSB is not barred under AS 23.30.105(a).  We must deny the NSB Petition to Dismiss.


ORDER
1.
The employee’s claim against the Samuel Simmonds Memorial Hospital / Arctic Slope Native Association is denied and dismissed under AS 23.30.110(c).

2.
The North Slope Borough’s Petition to Dismiss the employee’s claim against it, under AS 23.30.105(a) and AS 23.30.110(c), is denied.  


Dated at Fairbanks, Alaska this 17th day of August, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                  


Chris N. Johansen, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JEANNE B. CHEESMAN employee / respondent; v. SAMUEL SIMMONDS MEMORIAL HOSP.; and NORTH SLOPE BOROUGH, employers; ALASKA NATIONAL INS. CO., insurer / petitioners; Case Nos. 200010604, 199805550; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on August 17th, 2004.

                             

   _________________________________

      







Victoria J. Zalewski, Admin. Clerk
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� Dr. Downs medical report June 8, 2000.
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� Under AS 23.30.095(k).
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� NSB Answer, dated November 16, 2000.


� Prehearing Conference Summary, February 13, 2001.


� Dr. Hadley EME report, April 4, 2001.


� Prehearing Conference Summary, May 7, 2001.


� Id.
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