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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                  Juneau, Alaska 99802-5512

	LUKE L. HARTMAN, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

(Self-Insured), 

                                                  Employer,

                                                         Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case Nos.  200316778
        AWCB Decision No. 04-0196  

         Filed with AWCB Anchorage, Alaska

         on August 17, 2004


The Alaska Workers’ Compensation Board (“Board”) heard the employee's petition for a second independent medical evaluation, on the basis of the written record, at Anchorage, Alaska on July 28, 2004.  Attorney Michael Jensen represents the employee.  Attorney Shelby Nuenke-Davison represents the employer.  The Board consisted of a two-member panel, which constitutes a quorum under AS 23.30.005(f).  The Board closed the record when it met to consider the parties’ arguments on July 28, 2004.

ISSUE

Should the Board grant the employee’s petition and order a second independent medical evaluation (“SIME”)? 

SUMMARY OF THE EVIDENCE

The Board incorporates by reference the facts and evidence as set out in the Board’s June 17, 2004 Decision and Order, AWCB Decision No. 04-0138, in which the Board affirmed the decision of the Rehabilitation Benefits Administrator that the employee was not eligible for reemployment benefits.  

The employee argues that an SIME will assist the Board in resolving the current medical disputes that exist between the employee’s treating physicians and the employer’s physician.  The employee alleges the following medical disputes: causation/compensability, treatment, degree of impairment, functional capacity, and medical stability.  Specifically, the employee’s treating physicians have diagnosed a herniated disc and annular tear, while the employer’s physician diagnosed a muscle strain.  Similarly, the employer’s physician states no treatment is necessary, while the employee’s treating physicians have recommended continuing medical treatment.  The employee also notes that one of his physicians predicts he will have a ratable permanent impairment, while the employer’s physician opined no rating is warranted.  

The employer argues an SIME is not warranted and addressed each of the employee’s alleged disputes:  

1. Causation/compensability:  The employer argues that the employee inaccurately asserts that the February 5, 2004 report of a physician of the employee, Michel L. Gevaert, M.D., attributes degenerative changes in the lumbosacral spine to the employee’s October 9, 2003 work injury, and contends that Dr. Gevaert only diagnosed low back pain, and merely noted the findings of the MRI.  The employer argues that the assessment of its physician, Anthony Dr. Woodward, M.D., that the employee sustained a lumbosacral strain, should be given more weight because Dr. Gevaert did not have a full history of the employee’s previous injuries.

2. Treatment:  The employer acknowledges Dr. Gevaert’s February 5, 2004 report, which stated if the employee remained symptomatic and functionally debilitated the option of an interventional pain program would be considered.  The employer argues, however, that there have been no further medical records submitted to indicate the employee remained symptomatic or functionally debilitated.

3. Degree of Impairment:  The employer argues that because the only permanent partial impairment (“PPI”) rating in the record is Dr. Woodward’s 0 % PPI, there is no dispute.

4. Functional Capacity:  The employer asserts that because the employee’s treating physicians, 
Cindy M. Lee, D.O., and Dr. Gevaert, agree that the employee is capable of performing medium duty work, and the results of a January 19, 2004 physical capacities evaluation support these medical opinions, the issue of functional capacity is moot.  The employer further argues that based upon the employee’s treating physician’s opinions, coupled with Dr. Woodward’s opinion that the employee is able to return to “all activities of which he was capable” prior to his injury, the issue of functional capacity is not significant enough to warrant the expense of an SIME.

5. Medical Stability:  Dr. Woodward opined the employee was medically stable as of February 6, 2004, and because no other physician has rendered an opinion regarding the employee’s medical stability, nor disputed Dr. Woodward’s opinion on medical stability, the employer argues there is no dispute at this time.

The employer argues that the employee’s claim that he is unable to obtain medical treatment due to the employer’s controversion is without merit.  The employer asserts that physicians, including Dr. Gevaert’s office, will continue to treat injured workers after a controversion is filed, the employee need only submit a bill as part of his claim, and the bill will be adjudicated with the merits of the claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

The Board shall first consider the criteria under which it reviews requests for SIMEs pursuant to 
AS 23.30.095(k), in particular:

1. Is there a medical dispute between the employee’s physicians and the EIME physicians?

2. Is the dispute significant?

3. Would an SIME physician’s opinion assist the Board in resolving the dispute?

As an initial matter, the Board does not find evidence in the record to support the employer’s assertion that physicians will continue to treat injured workers after a controversion is filed.  Further, contrary to the employer’s assertion, the Board does not have knowledge that any physicians, Dr. Gevaert’s office included, continue to treat injured workers after a controversion is filed.

Based upon the record in this case, the Board finds that there is a significant medical dispute between the employee’s physicians and the employer’s physician.  Specifically, the Board finds the opinion of 
Dr. Gevaert conflicts with that of Dr. Woodward regarding causation, compensability, treatment, medical stability, and the employee’s degree of impairment.  

With regard to causation, the Board finds Dr. Gevaert opined that the employee’s low back pain is caused by subligamentous disc herniation and an annular tear shown on the MRI findings, which were caused by the employee’s October 9, 2003 work injury.  Conversely, the Board finds that Dr. Woodward opined that the employee incurred merely a lumbosacral strain as a result of the October 9, 2003 work injury and that the strain was resolved.  Further, the Board finds Dr. Woodward is of the opinion the degenerative changes in the employee’s lumbosacral spine are irrelevant to the employee’s lumbar strain and pre-existed the October 9, 2003 work injury.

With regard to the employee’s need for further treatment, the Board finds Dr. Gevaert indicated the employee had several options, including a self-directed exercise program and health club membership, and an interventional pain program, which would include discogram and/or nucleoplasty.  Contrary to Dr. Gevaert’s opinion, the Board finds that Dr. Woodward was of the belief that no further treatment was required for any consequence of the employee’s October 9, 2003 work injury.

Additionally, the Board finds disputes exist between Dr. Woodward and Dr. Gevaert regarding the employee’s medical stability and degree of impairment.  The Board finds the employee saw Dr. Gevaert for pain consultation on February 5, 2004, at which time Dr. Gevaert anticipated the employee would incur a permanent partial impairment, with the exact impairment to be determined in four to six weeks.  Conversely, the Board finds Dr. Woodward found the employee to be medically stable and that the employee had no permanent partial impairment.

The Board also finds a dispute exists with regard to the employee’s functional capacity.  However, the Board does not find that an SIME physician’s opinion is necessary to assist the Board in resolving the dispute.  Dr. Gevaert, Dr. Lee, and Forooz Sakata, MS, OTR/L, RN, BSN, CCM, CDMS, are in agreement that the employee has the physical capacity to perform medium duty work.  Dissimilarly, Dr. Woodward found the employee to be able to perform very heavy-duty work.  However, based upon the fact the employee will, at least, be able to perform medium duty work, and the Rehabilitation Benefits Administrator has found the employee ineligible for reemployment benefits based upon his ability to return to medium duty work, further information regarding the employee’s functional capacity will not assist the Board in determining the rights of the parties or in resolving the dispute.

The Board finds that these disputes are significant and a SIME will assist the Board to best ascertain the rights of the parties.
  The Board will exercise its discretion under the Act to order a SIME on these disputed issues.
  

ORDER

1. The employee’s petition for a SIME is granted.

2. Based on a significant medical dispute between the parties regarding the causation and compensability of the employee’s October 9, 2003 injury, the employee’s need for further treatment, medical stability, and the employee’s degree of impairment, the Board finds that a second independent medical evaluation considering these questions is necessary under AS 23.30.135(a), and will assist the Board to ascertain the rights of the parties and resolve the dispute. 

3. An SIME shall be conducted by an orthopedic surgeon on the Board’s list to ascertain the causation of the employee’s continuing symptoms, if the employee is in need of further treatment, if the employee has reached medical stability, the employee’s degree of impairment, and the proper PPI rating for the employee’s low back.

4. The parties shall proceed under 8 AAC 45.092(h) as follows:

a. All filings regarding the SIME shall be directed to Workers’ Compensation Officer Joireen Cohen’s attention.  Each party may submit up to six questions for the physician, within 10 days from the date of this decision.  The questions must relate to the issues currently in dispute under AS 23.30.095(k), listed in paragraph three above.

b. If subsequent medical disputes arise prior to the Board’s contact with the SIME physician, the parties may request that the Board address additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  The Board will then consider whether to include these issues.

c. The employer shall prepare two copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer’s possession regarding the employee.  This must be done within 10 days from the date of this decision. 

d. The employee shall review the binders.  If the binders are complete, the employee shall file the binders with the Board within 20 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in the employee’s possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with the Board, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with the Board.  The employee shall serve the employer and file the binders within 20 days from the date of this decision.  

e. If either party receives additional medical records or doctors’ depositions after the binders have been prepared and filed with the Board, the party shall prepare three supplemental binders, as described above, with copies of the additional records and depositions.  The party must file two of the supplemental binders with the Board within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with the Board, within seven days after receipt.

f. The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employee shall prepare the list, and serve it on the employer within 10 days from the date of this decision.  The employer shall review the list for completeness.  The employer shall file the list with the Board within 20 days from the date of this decision.

g. Other than the film studies which the employee hand carries to the SIME, and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the Board.

5. If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers’ Compensation Officer Joireen Cohen and the physician’s office.


Dated at Anchorage, Alaska this 17t day of August, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Janel Wright, Designated Chair






____________________________                                






Valarie Allmon, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LUKE L. HARTMAN employee / petitioner; v. MUNICIPALITY OF ANCHORAGE, self-insured employer; respondent; Case No. 200316778; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of August 2004.
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Carole Quam, Clerk
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