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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	STEPHEN C. FOSTER, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

GATOR GLASS COMPANY, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                         Respondents.
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	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200203346
      AWCB Decision No. 04-0202  

       Filed with AWCB Anchorage, Alaska 

       on August 24, 2004


The Alaska Workers’ Compensation Board (“Board”) heard the employee's petition for a second independent medical evaluation at Anchorage, Alaska on July 28, 2004.  Attorney William Soule represented the employee.  Attorney John Harjehausen represented the employer.  The Board consisted of a two-member panel, which constitutes a quorum under AS 23.30.005(f).  The record closed at the conclusion of the hearing.


ISSUE
Should the Board grant the employee’s petition and order a second independent medical evaluation (“SIME”)?

    SUMMARY OF THE EVIDENCE

On February 7, 2002, the employee was injured when involved in a motor vehicle accident while working for the employer.
  Four days after the accident, Michael Beirne, M.D., examined the employee and found he had a great deal of pain and decreased range of motion in his neck and shoulders.
  On February 25, 2002, Dr. Beirne assessed the employee with a whiplash injury and ordered physical therapy.
  By March 25, 2002, Dr. Beirne assessed chronic pain, the employee continued to have problems with range of motion.
  

From the time of the injury until Dr. Beirne retired in January 2003, the employee saw Dr. Beirne approximately once a month.  Upon his retirement, Dr. Beirne referred the employee to Susan Anderson, M.D., for purposes of consultation for the employee’s pain at the base of his head.  Dr. Anderson’s impression, after musculoskeletal and neurologic examinations, was as follows:

1. Right sided C3-4, C4-5, C5-6 facet arthropathy.

2. Cerivcal discogenic pain at C5-6, C6-7.

3. Thoracic outlet syndrome symptoms versus lower cervical discogenic disease.

Based upon her examination of the employee, Dr. Anderson suggested a right-sided C3 – 4 and C4 – 5 facet medial branch blocks; a MRI of the cervical spine; physical therapy at Advanced Pain Therapeutics of Alaska; autonomic regulation and self-management through introductory group therapy.
  Dr. Anderson indicated cervical epidural steroid injections may be appropriate, depending upon the results of the cervical MRI.
  Dr. Anderson also indicated that to delineate thoracic outlet syndrome and cervical degenerative disease, the employee may require a superclavicular regional block under fluoroscopic guidance.
  
Dr. Anderson continued the employee on medications for pain and sleep.

At the request of the employer, on April 26, 2003 James P. Robinson, M.D., Ph.D., physiatrist and psychologist, evaluated the employee.  Dr. Robinson conducted both an independent medical evaluation and a psychological evaluation.

During a psychological evaluation, the employee shared with Dr. Robinson that he is somewhat conservative and did not want to get treatment that might make things worse, as opposed to better; and was, therefore, skeptical of the recommendations made by Dr. Anderson.
  Dr. Robinson conducted psychometric testing.  The employee’s scores were, in Dr. Robinson's opinion, consistent with minimal depression or anxiety.
  From a psychological standpoint, Dr. Robinson opined the employee had good coping skills, was determined to continue functioning despite his neck pain, did not exaggerate his condition whatsoever, and was motivated to continue coping despite his difficulties.

Based upon the employee's history, and a physical examination, Dr. Robinson indicated it was difficult to specify a precise pain generator that caused the employee's neck symptoms, and stated, “Descriptively he warrants the diagnosis of cervical strain superimposed on cervical spondylosis.”
  Dr. Robinson opined that the intermittent numbness in the employee's right hand may be due to right carpal tunnel syndrome.
 

Dr. Robinson responded to questions posed by the employer.  He was asked if the employee's complaints were related to the February 7, 2002 work related injury.  Dr. Robinson responded it is impossible for him or any other physician to determine with certainty when or how an individual with axial neck pain became symptomatic; however, Dr. Robinson believed the employee's symptoms were related to his motor vehicle accident of February 7, 2002.
  When asked, what further treatment, if any, was necessary and indicated for the employee's work related injury, Dr. Robinson responded:

It is important to note at the outset that Mr. Foster has been very independent in managing his neck problem and has had only minimal care.  I think it would be appropriate for him to establish care with a general physician since Dr. Beirne has now retired and Mr. Foster has communicated the sense that he is not going to followup with Dr. Anderson.  I think he should be offered the opportunity of a brief refresher course in physical therapy, although from what he said today he probably will prefer to exercise on his own.  Thirdly, I think he should be given the opportunity to get the Nexerciser exercise system for his neck. . . . . Finally, if he continues to be symptomatic, I believe that he should be offered the possibility of a brief trial on spinal manipulation.  If this occurs, it should go on for no more than four to six weeks.

The patient should undergo an electrodiagnostic evaluation in his right or extremity.  He may have carpel tunnel syndrome.  However, there is a remote possibility of a C6 radiculopathy.  Electrodiagnostic evaluation would clarify this issue.

Dr. Robinson opined the employee had not met the statutory definition of medical stability, and estimated he would do so in approximately July 2003.
  Dr. Robinson noted the employee had a history of a distinct injury and significantly restricted range of motion of his neck, which warranted a DRE Category II permanent partial impairment (PPI) of the cervical spine.
  However, at the time, Dr. Robinson did not affix a specific rating under the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, First Printing (“AMA Guides”).  On June 18, 2003, Dr. Robinson opined the employee warranted a 5% PPI rating.

The employee was first seen by Gary S. Gerlay, M.D., on June 12, 2003.  A MRI
 of the cervical spine was ordered on July 10, 2003, and conducted on July 11 2003.  The findings of the MRI revealed moderate to severe central canal stenosis with cord compression at C5-6, focal edema C5-6, broad-based disc extrusion at C5-6 and C6-7, moderate central canal stenosis at C6-7, and severe left neural foraminal encroachment at C5-6 and moderate to severe neural foraminal encroachment on the right side at C5-6, in mild left sided neural foraminal encroachment at C6-7.

On January 26, 2004, Dr. Gerlay responded to questions posed by Alaska National Insurance Company.  Dr. Gerlay expressed that based upon his examination and follow-up of the employee, beginning June 12, 2003 through January 18, 2004, and considering the MRI report of the employee cervical spine, “a brief refresher course in physical therapy may be mildly helpful at best.”
  Dr. Gerlay commented on Dr. Robinson's recommendation that the employee use a Nexerciser as follows: “Mr. Foster's clinical findings as well as the above MRI findings support a cautious approach to exercise.  Dr. Robinson also recommended final manipulation, I do not agree with either.”

Dr. Gerlay indicated it would take a different paradigm for the employee to reach pre-injury status.  Dr. Gerlay opined that the employee has a right C6 radiculopathy, as well as the conditions revealed in the findings of the MRI.
  Dr. Gerlay indicated that the employee's ability to work is limited, and substantial pain medication is necessary for his chronic neck pain and accompanying neuropathy.
  Dr. Gerlay indicated future treatment for the employee would include an EMG, and perhaps some other studies, in addition to an orthopedic consultation.
  Dr. Gerlay stated:

Although Mr. Foster downplays his medical condition, as Dr. Robinson points out, he has had to make significant adjustments to his work and lifestyle.  Having had the opportunity to evaluate him 11 months after his auto accident, it is apparent that Mr. Foster is more able to acknowledge his physical limitations along with their affect on his current psychological outlook and emotions.”

Dr. Gerlay noted that the employee would have a complex and difficult therapeutic road ahead of him.
  Dr. Gerlay stated that the employee's impairment exceeded DRE  Category II.

At the employer's request, the employee was referred for a second evaluation, conducted on June 26, 2004, by Paul Williams, M.D.  Dr. Williams opined the employee had a cervical strain as result of the February 7, 2002 motor vehicle accident.
  Dr. Williams indicated the MRI demonstrated cervical spondylosis with severe central cervical canal narrowing producing an edema signal on the MRI; however, he opined this was not related to the motor vehicle accident.
  Dr. Williams found no evidence of a cervical radiculopathy or of pathological reflexes or hyperactive reflexes that would indicate cervical spinal cord compression.

Dr. Williams opined that although the motor vehicle accident was a substantial factor in producing neck discomfort, after the motor vehicle accident, the cervical MRI did not indicate radiographic pathological worsening or acute changes.
  Dr. Williams opined that severe degenerative changes documented on the cervical MRI were a result of natural aging compressing the cervical spinal cord.
  Dr. Williams found no evidence of cervical myelopathy or cervical radiculopathy.

Dr. Williams opined that the employee's work related injury was a cervical strain, that no further treatment was required for the cervical strain, and that the cervical strain was resolved without impairment.
  

When asked, “Do you believe surgery is indicated for Mr. Foster's condition?  Do you recommend any additional diagnostic studies to assist in determining whether surgery is indicated?”  Dr. Williams responded that he did not recommend any further additional diagnostic testing or studies to determine if surgery was necessary.
  Dr. Williams stated it was preferable that narcotics not be used to treat the employee.

Dr. Williams opined that the employee sustained only a cervical strain as result of the February 7, 2002 injury, which did not produce any permanent partial impairment.

Summary of Arguments

1. Employee’s Argument
The employer argues against the employee's petition for a SIME.  The employer argues that currently no dispute exists for a SIME.  The employer bases its argument on the fact that it has not controverted medical treatment and asserts there is no dispute over the employee's need for treatment.  The employer further argues that because no physician has rated the employee with a permanent impairment in excess of 5%, the dispute over the extent of the employee's permanent impairment does not exist.

The employer argues that the employee is seeking an advisory opinion from a second independent medical evaluator at the employer's expense.  The employer adds that because there is no properly framed dispute before the Board, a SIME is unnecessary and will not assist the Board.  The employer relies on Jaynes v. Spenard Builder’s Supply, AWCB Decision No. 98-0069 (March 25, 1998), Parish v. City of Seward Hospital, AWCB Decision No. 00-0035 (March 2, 2000), Sypakanphay v. Sam’s Club, AWCB Decision No. 03 – 0050 (March 5, 2003), and Toskey v. Trailer Craft, AWCB Decision No. 97 – 0130 (June 12, 1997).

2. Employee’s Argument
The employee argues that an SIME will assist the Board in resolving the current medical disputes that exist between the employee’s treating physician and the employer’s physicians.  The employee alleges the following medical disputes: causation, treatment, and degree of impairment.  

The employee argues that it is irrelevant whether or not the employer has controverted any particular medical care, or if an actual percentile rating for PPI has been given by the employee's treating physician because neither AS 23.30.095(k) or the Board's regulations implementing that section require a Controversion or a specific, precise PPI percentage rating to invoke the SIME provisions.  

The employee argues that those cases relied upon by the employer are distinguishable from issues before the Board in the employee's case.  

The employee asserts that in Jaynes v. Spenard Builder’s Supply, AWCB Decision No. 98-0069 (March 25, 1998), the employee requested an order from the Board prospectively awarding future medical benefits not yet ordered by a physician.  The employee argues his case is distinguishable from Jaynes because the employee is not seeking a declaratory judgment or an advisory opinion from the Board; but, rather, is seeking an SIME which is an opinion of an independent physician.  

The employee contends that Parish v. City of Seward Hospital, AWCB Decision No. 00-0035 (March 2, 2000), is also distinguishable from the instant case because in Parish the Board granted the employer's petition to terminate interim compensation, and, therefore, declined the employee's request that the Board address the issue of whether it could have continued interim compensation based upon a physician’s report, as the Board found this against its long-held policy to not issue advisory opinions or declaratory judgments.  The employee asserts that the Board's refusal to issue a declaratory judgment in that case was because it would have been a judgment on the merits of the case, and that in the case currently before the Board the employee's petition for a SIME does not involve judgment on the merits of the case.

The employee argues that while Sypakanphay v. Sam’s Club, AWCB Decision No. 03 – 0050 (March 5, 2003), deals with an employee's petition for a SIME, it is distinguishable.  The employee asserts in that case, unlike the case before the Board, the employee had been seen by many physicians, and the Board found the information before it was sufficient, and a SIME was unnecessary because such an opinion would not assist the Board in resolving the disputes before it.

Likewise, the employee argues the case before the Board can be distinguished from Toskey v. Trailer Craft, AWCB Decision No. 97 – 0130 (June 12, 1997), because the dispute between physicians in that case was insignificant.  The employee pointed out that both physicians agreed that the employee in Toskey was qualified to return to medium duty work, the dispute arose because the employee's physician released him to an assisted lifting up to 50 pounds, whereas the employer's physician released the employee to unassisted lifting up to 70 pounds.  The employee argues that disputes regarding his degree of impairment and need for medical treatment are significant.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

The Board has long considered AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting the Board wide discretion to consider any evidence available when deciding whether to order an SIME to assist the Board in investigating and deciding medical issues in contested claims.  The Board also notes that AS 23.30.155(h) mandates that it follow such procedures as will best “protect the rights of the parties.”

The Board shall first consider the criteria under which it reviews requests for SIMEs pursuant to 
AS 23.30.095(k), in particular:

1. Is there a medical dispute between the employee’s physicians and the EIME physicians?

2. Is the dispute significant?

3. Would an SIME physician’s opinion assist the Board in resolving the disputes?

1. SIME for PPI Issues

The Board finds that the conflicting opinions are significant.  The employee claims PPI in excess of 5% and the employer has controverted PPI benefits above 5% and, in fact, the record contains an employer’s physician’s opinion that there is no PPI related to the February 7, 2002 work injury.  The Board finds that determining whether the employee suffered work-related PPI from the February 7, 2002 injury, and the degree of any impairment, are necessary in order to determine the rights of parties.
  Consequently, the Board will exercise its discretion under the Act and order a SIME on this disputed issue, under AS 23.30.095(k) and AS 23.30.110(g).

The Board finds this case distinguishable from the Toskey case.  In Toskey, the physicians from both sides agreed the employee was able to perform a medium duty job.  Their opinions differed merely in the pounds the employee could lift unassisted.  The Board found an SIME would not assist it in determining if the employee was eligible for reemployment benefits.  Ultimately, the physicians’ difference in opinion did not influence the Board's decision or the outcome of the case.  In the instant case, there is a dispute regarding the employee’s PPI rating.  The Board finds resolution of such a dispute is necessary in order to determine the rights of the parties.

2. SIME for Causation and Treatment Issues
The Board shall first address the issue of causation.  The Board finds Dr. Robinson is of the opinion that the employee’s persistent axial neck pain is related to the motor vehicle accident of February 7, 2002; and 
Dr. Gerlay is also of the belief that the motor vehicle accident has caused C6 radiculopathy, as well as moderate to severe central canal stenosis with cord compression at C5-6, focal edema C5-6, broad-based disc extrusion C5-6, C6-7, severe neural foraminal encroachment on the right side at C5-6 and on the left side at C6-7.  The Board finds Dr. Williams opined, on the other hand, that although the motor vehicle accident caused a cervical strain, that cervical strain is resolved; and the employee's pain is caused by a severe degenerative change, a result of natural aging compressing the cervical spinal cord, not the motor vehicle accident.  

With regard to the employee’s need for further treatment, the Board finds Dr. Robinson indicated the employee should be offered a brief refresher course in physical therapy, the Nexerciser exercise system, and spinal manipulation.  Contrary to Dr. Robinson's opinion, the Board finds Dr. Gerlay opined physical therapy would be, at best, mildly helpful, and that he indicated a cautious approach to exercise should be taken, and this did not include the Nexerciser or spinal manipulation.  Dr. Gerlay indicated the employee will have a complex and difficult therapeutic road ahead, and treatment should include an EMG, and perhaps some other studies, in addition to an orthopedic consultation.  The Board finds Dr. Williams opined the employee's work injury was a cervical strain, which was resolved and, therefore, the employee was in need of no further treatment.

The employer has argued that because it has not controverted medical treatment, there is no dispute over the employee's need for treatment.  The employee counters this argument with the assertion that the requirements of the law require only a dispute between the employee's treating physician and the employer's physician.

The Board finds that AS 23.30.095(k) simply requires a dispute between the physicians.  The Board finds a medical dispute regarding causation and treatment exists between the employee's physician and the employer's physician.  The Board finds the nature of the dispute to be significant.  Therefore, the Board finds that determining causation and the need for continued medical treatment are necessary to determine the rights of the parties.
  Consequently, the Board shall order an examination concerning these issues, under AS 23.30.095(k) and AS 23.30.110(g).

In summary, based upon the record in this case, the Board finds that there is a significant medical dispute between the employee’s physician and the employer’s physicians.  Specifically, the Board finds Dr. Gerlay’s opinion conflicts with that of Dr. Williams with regard to causation, treatment, and the employee’s degree of impairment.  Additionally, the Board finds the opinion of Dr. Gerlay conflicts with that of Dr. Robinson with regard to treatment and the employee's degree of impairment.  Additionally, questions are raised for the Board because it finds the opinions of the employer’s physicians are conflicting with regard to causation, treatment and degree of impairment.  

Contrary to the case Sypakanphay v. Sam’s Club, the Board notes significant conflicts in the record and finds additional medical evidence will shed light on the disputes between the employee’s physician and the employer’s physicians, be useful to resolve those conflicts, and assist the Board in ascertaining the rights of the parties with regard to causation, treatment, and the employee’s degree of impairment.

An SIME must be performed by a physician on the Board’s list, unless the Board finds the physicians on its list do not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on the Board’s review of the employee’s file and the arguments of the parties, the Board finds a physician trained in orthopedic medicine will be suited to perform this examination of the employee and evaluation of the medical records.  The Board finds its SIME physician list contains several experienced orthopedic surgeons.  We will order our board designee, Workers' Compensation Officer Joireen Cohen, to select an orthopedic surgeon from the list and to arrange the SIME with the parties in accord with 8 AAC 45.092(h).  


ORDER
1. The employee’s petition for a SIME is granted.

2. Based on a significant medical dispute between the parties regarding the causation of the symptoms the employee has experienced since his February 7, 2002 injury, the employee’s need for further treatment, and the employee’s degree of impairment, the Board finds that a second independent medical evaluation considering these questions is necessary under AS 23.30.135(a), and will assist the Board to ascertain the rights of the parties and resolve the dispute. 

3. An SIME shall be conducted by an orthopedic specialist on the Board’s list to ascertain the causation of the employee’s continuing symptoms, if the continuing symptoms are a result of the February 7, 2002 work injury, if the employee is in need of further treatment, and the employee’s degree of impairment, including the proper PPI rating for the employee’s cervical pain.

4. The parties shall proceed under 8 AAC 45.092(h) as follows:

a. All filings regarding the SIME shall be directed to Workers’ Compensation Officer Joireen Cohen’s attention.  Each party may submit up to six questions for the physician, within 10 days from the date of this decision.  The questions must relate to the issues currently in dispute under AS 23.30.095(k), listed in paragraph three above.

b. If subsequent medical disputes arise prior to the Board’s contact with the SIME physician, the parties may request that the Board address additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  The Board will then consider whether to include these issues.

c. The employer shall prepare two copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer’s possession regarding the employee.  This must be done within 10 days from the date of this decision. 

d. The employee shall review the binders.  If the binders are complete, the employee shall file the binders with the Board within 20 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in the employee’s possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with the Board, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with the Board.  The employee shall serve the employer and file the binders within 20 days from the date of this decision.  

e. If either party receives additional medical records or doctors’ depositions after the binders have been prepared and filed with the Board, the party shall prepare three supplemental binders, as described above, with copies of the additional records and depositions.  The party must file two of the supplemental binders with the Board within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with the Board, within seven days after receipt.

f. The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employee shall prepare the list, and serve it on the employer within 10 days from the date of this decision.  The employer shall review the list for completeness.  The employer shall file the list with the Board within 20 days from the date of this decision.

g. Other than the film studies which the employee hand carries to the SIME, and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the Board.

5. If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers’ Compensation Officer Joireen Cohen and the physician’s office.


Dated at Anchorage, Alaska this 24th day of August, 2004.
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Valarie Allmon, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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