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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	EXELA V. LOPEZ, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

Q-1 CORPORATION,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CO.,

                                                  Insurer,

                                                            Respondents.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200313190
        AWCB Decision No. 04-0205  

         Filed with AWCB Anchorage, Alaska

         on August  27,  2004


The Alaska Workers’ Compensation Board (“Board”) first heard the employee's petition for a second independent medical evaluation (“SIME”) or in the alternative an evaluation under AS 23.30.110(g) (“110(g)”) on the basis of the written record, in Anchorage, Alaska on June 16, 2004.  Attorney Tim MacMillan represents the employee.  Attorney Nora Barlow represents the employer and insurer (“employer”). On July 7, 2004, the Board requested additional argument and information from the parties.  This request prompted several prehearing conferences.  At the July 13, 2004 prehearing conference, the parties stipulated that the hearing on August 4, 2004 would be limited to addressing whether there had been an excessive change of physician (or who was the employee’s treating physician(s)).  On July 29, 2004 a second prehearing conference was held.  As reflected in the prehearing summary, the parties stipulated that:

The August 4, 2004 hearing would be on the written record.

The August 4, 2004 was limited to one issue – whether the Board will grant the employee’s petition for an SIME or 110(g) evaluation.

Briefing on the employee’s petition is closed.

Issues raised by employer on the employee’s supplemental witness list are held in abeyance.  The employer may renew its objection at the appropriate time.

Dr. Kim is an excessive change in physician by the employee; accordingly, for purposes of resolving the employee’s petition for SIME or 110(g) evaluation, the Board will not consider his records.

The Board closed the record when we met to consider this petition on August 8, 2004.  We proceeded as a two-member panel, which constitutes a quorum.  AS 23.30.005(f).


ISSUE


Shall the Board grant the employee’s petition for an SIME or, in the alternative, an AS 23.30.110(g) evaluation?


SUMMARY OF THE EVIDENCE
The employee injured her back while working for the employer as a custodian on October 5, 2003.
  She was lifting a mop bucket when she heard a “popping” or “cracking” sound and felt severe pain.
  The employee presented to the emergency room and was diagnosed as suffering from muscular strain in the lumbar region.
   The employer has accepted the compensability of the employee’s injury and paid temporary total disability (“TTD”) benefits through December 10, 2003 when it controverted all benefits based on the employer’s medical evaluation (“EME”) conducted by Paul Williams, M.D., and Dejan Dordevich, M.D.
  

Cynthia A. Hawkins, M.S.N., A.N.P., saw the employee on October 16, 2003.
    Ms. Hawkins prescribed physical therapy and would not release the employee to return to work. Ms. Hawkins ordered lumbar spine x-rays on October 23, 2003. The x-rays were unremarkable revealing mild degenerative disk disease.  The employee felt she was getting worse not better.   An MRI
 was scheduled for October 31, 2003.  It revealed, “disk desicciation and minimal bulging of the annulus of the disk at the L1-2 and the L5-S1 level, but no disk herniation or spinal stenosis is noted.” 
Ms. Hawkins did not attribute the employee’s back pain to the disc desiccation and minimal bulging.

The employee’s condition failed to improve with physical therapy.
  Ms. Hawkins referred the employee to orthopedic surgeon John T. Duddy, M.D. Dr. Duddy diagnosed low back pain and prescribed aggressive physical therapy for three months.
  Dr. Duddy did not consider the employee a surgical candidate but did opine that if there was no improvement a fusion should be considered as a last resort.
  Dr. Duddy released the employee to light duty work.  However, the employer had no light duty positions available. 

On December 6, 2003, EME Drs. Dordevich and Williams evaluated the employee.  It was their impression that the employee did suffer a work related lumbar strain.  However, it was also their opinion that their evaluation did not produce objective findings to support her ongoing complaints.  Because no objective findings were found, Drs. Dordevich and Williams characterized the employee’s low back pain as “subjective.”  It was their opinions that the employee needed no further treatment, was medically stable and able to return to work without restriction. 

The employee returned to work on December 10, 2003.  After leaving work the employee presented at the emergency room complaining that she was unable to work and described low back pain “probably radiating down her left leg”
 The emergency room provider gave her a work release for one week and advised her to continue her physical therapy, take Ibuprophen, and return to her own doctor.  The emergency room note states a diagnosis of “flair of low back pain.”

For reasons not apparent in the record, the employee did not return to either Dr. Duddy or Ms. Hawkins.  Rather, on December 15, 2003, W. Scott Kiester, D.O., saw the employee.  He noted tenderness and restriction of motion.  Dr. Kiester prescribed deep muscle manipulation and opined that she could return to her regular work in one week.
  The employee returned for deep muscle manipulation as directed.  However, she complained of pain when touched and the treatment could not be performed.   On December 19, 2003, Dr. Kiester again examined the employee.  The employee continued to complain of severe pain when touched in her left sacroiliac area.  He discharged the employee to go to work or to be evaluated by Michael James M.D.  Finally he opined that the MRI is absolutely normal.
  

On December 10, 2003, the employer controverted all benefits.  On January 23, 2004, the employee filed her workers’ compensation claim (“WCC”) seeking TTD benefits, medical benefits, penalty, attorney’s fee, and reemployment benefits.  The employee subsequently sought an SIME.  The employer answered the employee’s petition for an SIME alleging  (1) the SIME request was untimely, (2) the employee had not submitted an SIME form, (3) there is no evaluation of right under 110(g) and any dispute between physicians is insufficient to justify a 110(g) exam, and (4) were the Board to order a 110(g) exam, it would be contrary to the interests of justice placing an unfair financial burden on the employer.  

Argument of the Employee

The employee argues the following disputes exist between the parties and their physicians: causation; compensability; treatment; functional capacity; and medical stability.  The employee argues the physicians’ disagreements are significant because resolution will determine her right to benefits.  Finally, the employee argues that because the disputes are medical in nature, an SIME or 110(g) evaluation will assist the Board in best ascertaining the rights of the parties. 

Argument of the Employer

The employer argues that there are no medical disputes.  It argues in the alternative, that if there are any medical disputes, they are not significant.  The EME doctors do not dispute that the employee experienced low back pain when lifting a bucket at work.  None of the employee’s providers attribute the findings in the MRI to her work activities.  Nor do any of the providers attach the employee’s need for further treatment and work restrictions to her work activities. Therefore the employer reasons that an SIME or an examination under 110(g) is unnecessary because there are no medical disputes.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
 Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under subsection 110(g) to consider any evidence available when deciding whether to order a second independent medical examination (SIME) to assist us investigating and deciding medical issues in contested claims.

In deciding whether to grant an SIME, the Board considers whether:

· There is a medical dispute between physicians;

· The dispute is significant; and

· The SIME physician’s opinion would assist the Board in resolving the dispute.
  

At this time the Board does not find an SIME or 110(g) evaluation would help to best ascertain the rights of the parties.  We find that while there may be a dispute between the parties as to causation and medical stability, it is not a significant medical dispute.  We further find the medical record is, at this time, sufficiently developed.  Our ruling renders the issue of timeliness moot.  Accordingly, it will not be addressed at this time.  


ORDER

The employee’s Petition for an SIME or in the Alternative, 110(g) evaluation is denied without prejudice.


Dated at Anchorage, Alaska this 27th  day of August,  2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rebecca Pauli, Designated Chair







____________________________                                






S.T. Hagedorn, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of EXELA V. LOPEZ employee / petitioner; v. Q-1 CORPORATION, employer; LIBERTY NORTHWEST INSURANCE CO,. insurer / defendants; Case No. 200313190; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th  day of August,  2004.
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� 10/8/03 Report of Occupational Illness or Injury (“ROI”)


� Id.


� 10/5/03 Emergency Room Note


� 12 /10/03 Controversion Notice 


� The parties’ briefs refer to a 10/8/03 appointment from Ray Robinson, M.D.  However, the Board’s file contains no medical summary containing medical records from Dr. Robinson.


� Magnetic Resonance Image


� 12/2/03 Hawkins Chart Note


� The employee commenced physical therapy on November 5, 2003.  She was to have physical therapy two to three times a week for three to six weeks.  Less than three weeks later the employee was discharged for failure to comply with prescribed treatment.


� 12/3/03 Duddy Chart Note


� Id.


� 12/10/03 Emergency Room Note


� Id.


� 12/15/03 Kiester Chart Note


� 12/19/03 Kiester Chart Note


� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 98-0076 (March 26, 1998).


� Deal, supra at 4; Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991)
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