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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	GREG W. DURRETT, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

VECO ALASKA, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Petitioners.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200213883
        AWCB Decision No.  04-0208

         Filed with AWCB Fairbanks, Alaska

         on August 30, 2004


We heard the employer’s petition to modify the Reemployment Benefits Administrator ("RBA") Designee decision finding the employee eligible for reemployment benefits in Fairbanks, Alaska on August 26, 2004. The employee represented himself; attorney Michael Budzinski represented the employer and insurer (henceforth, “employer”).  We closed the record at the conclusion of the hearing on August 26, 2004.

ISSUES

1.
Did the RBA Designee abuse her discretion finding the employee eligible for reemployment benefits under AS 23.30.041(e) in her determination on October 8, 2003?

2.
Shall we modify the October 8, 2003 RBA Designee determination under AS 23.30.130?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his lower spine when he slipped on an icy surface in October 2002 and on November 30, 2002, while working as a general maintenance technician for the employer at Prudhoe Bay, Alaska.
  He initially sought treatment from the Urgent Care Facility of Wasilla, Alaska, then from his family physician, Michael Moser, M.D., who ordered physical therapy.
  Dr. Moser restricted the employee from work on February 6, 2003.
  Neurosurgeon Lewis Kralick, M.D. evaluated the employee for surgery, but on June 17, 2003 determined he was not a good surgical candidate.
  Dr. Kralick recommended evaluation of the employee for pain management.  

Francine Pulver, M.D., began to treat the employee on June 25, 2003.  She noted the employee’s current back and leg complaints began after his November 30, 2002 work injury.
  She diagnosed low back pain with bilateral referral into his legs, and multilevel degenerative disc disease and stenosis.
  She provided a course of medications and epidural steroid injections.
  On September 30, 2003, Dr. Pulver rated the employee with a lumbar category II permanent partial impairment (“PPI”) rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th edition (”AMA Guides”), table 15-3, and page 384.
  Dr. Pulver recommended the employee be retrained into light duty work.
  

The employer accepted the compensability of the employee’s injury, and provided temporary total disability (“TTD”) benefits,
 medical benefits, and reemployment benefits.  In a faxed letter on July 14, 2003, the employer requested the RBA to assign the employee for a reemployment benefit evaluation.
  

The RBA assigned the employee to rehabilitation specialist Farooz Sakata for a reemployment benefits eligibility evaluation.  At the rehabilitation specialist’s request, on September 16, 2003 Dr. Pulver reviewed job analyses for General Maintenance Technician, Insulator and Expediter, Truck Driver-Light, Laborer, and Carpenter, the work employee had performed during the 10 years preceding his injury.  Dr. Pulver felt the employee did not have physical capacity to return to any of those positions.
  Dr. Pulver indicated the employee was medically stable, and anticipated the employee would incur a PPI rating under the AMA Guides.
  In her eligibility evaluation report on September 26, 2003, Ms. Sakata recommended the employee be found eligible for reemployment benefits.

The RBA Designee Mickey Andrew found the employee eligible for reemployment benefits in an eligibility determination dated October 8, 2003.
  The employer provided reemployment benefits under AS 23.30.041.
  The rehabilitation specialist developed a reemployment plan to train the employee as an Accounting Clerk.
  The parties signed the reemployment plan on March 10, 2004.  The employee began course for the plan on May 17, 2004.
   

At the request of the employer, psychiatrist James Robinson. M.D., Ph.D., performed an employer’s medical examination
 of the employee on September 19, 2003, and prepared an addendum report on October 28, 2003.  In the October 28, 2003 addendum, Dr. Robinson rated the employee with a Category II DRE five percent PPI rating under the AMA Guides, but indicated he believed this impairment resulted from the degenerative processes in his lumbar spine.
  Dr. Robinson did not believe the employee’s November 2002 injury increased the employee’s PPI rating.
  Dr. Robinson recommended a work hardening regimen for the employee, and indicated he should eventually be able to return to his work as a general maintenance technician.

In a letter to the employer’s workers’ compensation insurance adjuster on June 7, 2004, Dr. Robinson indicated the employee suffered multi-level degenerative joint and disc disease, which may have been exacerbated by his work.
  She indicated she felt his 5 percent PPI pre-existed his work injuries.
  

On February 4, 2004, the employer filed a petition for modification of the RBA determination of eligibility.
 In the petition the employer asserted that the new medical report from Dr. Robinson indicated the employee suffers no ratable permanent impairment from his work injury.  The employer requested the modification of the RBA determination, and termination of the employee's reemployment benefits. In a prehearing conference on July 12, 2004, the board designee set the employer's petition for a hearing on August 26, 2004.

At the hearing, the employee argued his physician initially attributed his PPI to his work, but later inexplicably changed her mind.  He asserted that even Dr. Robinson could not definitively rule out his PPI being related to his work.  He requested that we send him to a medical examination with a physician of our choosing, under AS 23.30.110(g), for an independent opinion.  

At the hearing on August 26, 2004, and in its brief, the employer asserted that the two physicians who have rated the employee for PPI, both the employer’s physician and the employee’s physician, agree that he suffers no ratable impairment from his 2002 work injury.  It asserted it exercised due diligence in obtaining opinions from these physicians to clarify that the employee’s PPI was not related to 2002 injury.  It asserted the medical record is now clear and consistent on this point, and no additional medical examinations are warranted.  It asserted no physician has made an objective clinical findings of permanent impairment under the AMA Guides.  The employer argued, under the Alaska Supreme Court holding In Rydwell v. Anchorage School District,
 the employee’s claim for reemployment benefits is not compensable, and he is not eligible for reemployment benefits under AS 23.30.041(f)(3).  The employer argues that in our decisions in Riebe V. Fairbanks Gold Mining, Inc.
 and Brown v. BBNA,
 we modified RBA determinations in precisely this situation. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
MODIFICATION
AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The employer timely requests that we modify the RBA eligibility determination under AS 23.30.130(a).
  The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers,
 the Court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."
  We also apply AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status.
  


Our regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  In the instant case, the employer identifies specific evidence from physicians developed after the RBA determination, which it argues should render the employee not eligible for reemployment benefits under AS 23.30.041.  Accordingly, we will consider the employer’s petition in light of the whole record, including the new evidence concerning the employee’s condition.  

II.
STANDARD OF REVIEW
Under AS 23.30.041(d), we must uphold an eligibility decision of the RBA absent "an abuse of discretion on the administrator's part."  Although the instant case involves a petition for modification of an RBA determination under AS 23.30.130 rather than a direct appeal under AS 23.30.041(d), we have applied the same evidentiary standard to reviews of RBA eligibility determinations under either section of the statute.
  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
 The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  We also consider an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”
 In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the courts, our decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings. 
 
Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence in review of an RBA determination of eligibility under AS 23.30.041(d) if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
  

In the instant case, the record contains new medical evidence from Drs. Pulver and Robinson, opinions rendered after the RBA Designee issued her eligibility determination.  Under 8 AAC 45.070(b)(1)(A) we find this evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration by the employer.  We conclude 8 AAC 45.070(b)(1)(A) does not exclude these medical records from our consideration. 
 

After allowing the parties to enter their evidence, we review it and the evidence before the RBA [or the RBA Designee] to assess whether an RBA decision was supported by substantial evidence and therefore reasonable.
    If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

III.
ELIGIBILITY FOR REEMPLOYMEMT BENEFITS
AS 23.30.041(f) provides, in part:

An employee is not eligible for reemployment benefits if 

.  .  .  .

(3)  at the time of medical stability no permanent impairment is identified or expected.


The RBA Designee’s determination found the employee eligible for reemployment benefits, in part, because his treating physician anticipated he would eventually have a PPI rating related to his 2002 work injury.  The employer now requests modification of the RBA Designee determination, under AS 23.30.130(a).  It asserts that the employee does not have PPI attributable to his work with the employer.

AS 23.30.190 provides, in part: “(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .”  AS 23.30.190(b) is specific and mandatory that PPI ratings must be calculated under the AMA Guides.  We have consistently followed this statute in our decisions and orders.
   In Rydwell v. Anchorage School District,
 the Alaska Supreme Court held the AMA Guides also control the determination of permanent impairment under AS 23.30.041(f)(3).  In that case, the Court denied the employee’s entitlement to reemployment benefits because she had no ratable impairment.

Although Dr. Pulver initially reported to the rehabilitation specialist that an impairment related to the employee’s work injury was expected.  Dr. Pulver ultimately failed to attribute any PPI to the 2002 injury.  Based on the our review of the entire medical file, we find the record contains no rating of the employee under the AMA Guides, which is attributed by a physician to the employee’s 2002 work injury.  We conclude there is no basis, on the present record, to find (or expect) a determination of permanent impairment, as required under AS 23.30.041(f)(3).  Accordingly, based on the evidence in the present record, we cannot find the employee is eligible for benefits under AS 23.30.041.

Based on our review of the present record, in light of AS 23.30.041(f)(3) we cannot find substantial evidence to support the RBA designee's determination.  Accordingly, we find an abuse of discretion by the RBA, within the meaning of AS 23.30.041(d).  Under AS 23.30.130, we will modify the RBA determination.  We will grant the employer’s petition to terminate benefits under AS 23.30.041.

ORDER

1.
Under AS 23.30.130, we grant the employer's petition for modification of the RBA Designee October 8, 2003 determination finding the employee eligible for reemployment benefits.  

2.
In accord with AS 23.30.041(f)(3), the RBA Designee determination is reversed.  The employee is not eligible for reemployment benefits under AS 23.30.041.


Dated at Fairbanks, Alaska this 30th day of August, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                






John Giuchici,  Member







____________________________                                  






Chris N. Johansen,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GREG W. DURRETT employee / respondent v. VECO ALASKA, INC., employer ; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 200213883; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on August 30th  2004.


___________________________________

                            


Victoria J. Zalewski, Admin. Clerk
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