ESTATE OF ROBERT TOLSON  v. COLUMBIA HELICOPTERS, INC.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ESTATE OF ROBERT TOLSON, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

COLUMBIA HELICOPTERS, INC.,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	        FINAL

          DECISION AND ORDER

        AWCB Case No.  200210001
        AWCB Decision No.  04-0210

         Filed with AWCB Anchorage, Alaska

         on September  2,  2004


On August 25, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the parties’ stipulation regarding establishment of a compensation rate for the purpose of death benefits on the written record.  Attorney Chancy Croft represented the employee.  Attorney Michael Budzinski represented the employer and insurer (“employer”).  The Board consisted of a two-member panel, which constitutes a quorum under AS 23.30.005(f).  


ISSUES

1. Shall the Board approve the parties’ stipulation for establishment of a weekly compensation rate of $625.63 for the purpose of death benefits?

2. Shall the Board approve the parties’ stipulation for employee’s attorney fees and costs?

SUMMARY OF THE EVIDENCE
On May 23, 2002, while working as a logger for the employer, the employee became pinned under a tree when the tree uprooted and fell on the employee.
  The employee was killed.

A claim was filed on behalf of the employee’s estate for medical costs, compensation rate, death benefits pursuant to AS 23.30.215, attorney fees and costs.
  

An answer to the employee's claim was filed on April 23, 2003.  In answering the employee’s claim, the employer responded that it was unaware of any disputed medical benefits and asserted it had not controverted medical costs associated with the employee’s death.  The employer denied the claim for a compensation rate adjustment alleging the employee was a seasonal and/or temporary worker and the compensation rate must be based upon the employee's earnings in the 12 months prior to his death.  The employer asserted the compensation rate was correctly calculated.  The employer admitted that the employee's beneficiary, Robert Myron Tolson, was entitled to the benefit provided under AS 23.30.215(a)(5).  When the answer was filed, the employer was unable to determine whether a dispute existed regarding payment for the cost of the employee's headstone.  The employer denied the employee's claims for attorney's fees and costs for those claims that were denied, and asserted statutory attorney’s fees on the claims admitted were paid.

The employer initially calculated the employee’s weekly compensation rate at $217.50 and made the first payment on June 5, 2002.  On September 24, 2002, the weekly compensation rate was recalculated at $269.62, and payments in that amount were made.  The weekly compensation rate was changed again, taking into consideration a social security offset, and payments at the weekly rate of $220.35 commenced on November 6, 2002.  These rates were calculated under AS 23.30.220(6).

The parties have stipulated to establish a weekly compensation rate of $625.63 for the purpose of death benefits under AS 23.30.215, based upon gross weekly earnings of $1,024.00 by the employee at the time of his death.  The parties stipulate that the weekly compensation rate reflects the employee’s status at the time of his death as single with two dependents.  The parties stipulate that the employee was a permanent, full-time employee of the employer 

Additionally, the parties stipulated to statutory attorney's fees for the claimant's attorney, Chancy Croft, based upon increased death and if it's paid as a result of the compensation rate adopted in the stipulation.  The parties further agreed to pay Attorney Chancy Croft the sum of $9,256.00 in complete satisfaction of any claim for attorney's fees or future death benefits, which may be paid as result of the increased compensation rate adopted by the parties pursuant to their stipulation.

The parties requested an order from the Board approving the compensation rate and approval of the payment of attorney's fees based upon their written stipulation.  All parties have signed the stipulation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The parties have stipulated to the establishment of a weekly compensation rate and the payment of claimant’s attorney fees. The Board’s regulations at 8 AAC 45.050(f) provide, in part:

(6) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(7) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(8)  Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

(9)  The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter.  .  .  .

Based on the Board’s review of the record, and on the parties' Stipulation of the facts regarding this case, the Board will exercise its discretion to issue an order in accord with 8 AAC 45.050(f). 8 AAC 45.050(f)(1) requires that written stipulations of fact must be signed by all parties, and all the parties have signed this document.  

Based on the written Stipulation and the Board’s independent review of the record, it will issue an order under 
8 AAC 45.050(f)(1), awarding the stipulated benefits.  The Board finds the parties have agreed to be bound by stipulated facts in accordance with 8 AAC 45.050(f).  This order will bind the parties in accordance with the Alaska Supreme Court decision in Underwater Construction, Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130.  

a. Compensation Rate

The Supreme Court has consistently linked the employee’s compensation rate to wages, earnings, and lost income.  In Thompson v. United Parcel Service,
 the Court held the “primary purpose of workers’ compensation law is to predict accurately what wages would have been but for a worker’s injury.”  In Johnson v. RCA–Oms, Inc.
, the Supreme Court explained, “the entire objective of wage calculation is to arrive at a fair approximation of claimant’s probable future earning capacity.”
 

AS 23.30.220(a) provides in part:

(a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee's gross weekly earnings shall be calculated as follows: . . .

(4) if at the time of injury the 

(A) employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury; 

(B) employee has been employed for less than 13 calendar weeks immediately preceding the injury, then, notwithstanding (1) - (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned, including overtime or premium pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13; . . .

(6) if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1) - (5) of this subsection, the gross weekly earnings are 1/50 of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury.

The parties’ stipulation resolves the dispute regarding the weekly compensation rate calculation.  The Board finds that initially, a dispute existed regarding the employee’s employment status.  The Board finds the employer agreed the employee as a permanent full-time employee as opposed to a seasonal, temporary employee.  Considering the underlying purpose of the statute, the Board finds the compensation rate of $625.63 is a fair approximation of claimant’s probable future earning capacity.  Further, under the Alaska Department of Labor, Workers’ Compensation Board, 2002 Weekly Compensation Rate Tables, the Board finds the compensation rate of $625.63 is correct for the employee’s status as single with two dependents.  

b. Attorney’s Fees

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim, only with the Board’s approval.  In this case the parties have filed a written stipulation to resolve the outstanding compensation rate dispute, including the employee’s claim for attorney fees.  The Board finds the disputed compensation rate was successfully obtained by the efforts of the employee’s attorney.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  The employer has now agreed to pay the employee certain claimed benefits.  Consequently, the Board can award fees and costs under AS 23.30.145.
  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  

In light of these legal principles, the Board has examined the record of this case.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, the Board finds the stipulated fees are reasonable for the successful prosecution of this claim.
  Under AS 23.30.145(b), the Board will award the employee statutory attorney’s fees based upon increased past death benefits paid as a result of the increased weekly compensation rate, and reasonable attorney’s fees of $9,256.00 for future death benefits as a result of the increased weekly compensation rate.  


ORDER
1. In accordance with the parties’ stipulation, the weekly compensation rate for the purpose of death benefits under AS 23.30.215, shall be $625.63, based upon gross weekly earnings of $1,024.00 by the employee and his status as single with two dependents at the time of his death.

2. In accordance with the parties’ stipulation, the employer shall pay statutory attorney’s fees based upon increased past death benefits as a result of the increased compensation rate, and reasonable attorney’s fees of $9,256.00 under AS 23.30.145(b).

Dated at Anchorage, Alaska on September  2,  2004.
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Janel L. Wright, Designated Chair







____________________________                                






John Abshire, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of THE ESTATE OF ROBERT TOLSON employee / applicant; v. COLUMBIA HELICOPTERS, INC., employer; LIBERTY MUTUAL INSURANCE CO., insurer / defendants; Case No. 200210001; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on  September  2,  2004.
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Robin Burns, Clerk
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