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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOHN G HASEY, 

                                                   Employee, 

                                                            Respondant,

                                                   v. 

DEEP CREEK CUSTOM PACKING, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Petitioners.
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)
	          INTERLOCUTORY 

          DECISION AND ORDER

        AWCB Case No.  200217303
        AWCB Decision No.  04-0211

         Filed with AWCB Anchorage, Alaska

         on September 3, 2004


We heard this matter at Anchorage, Alaska on the basis of the written record.  Attorney Andrew Lambert represents the employee.  Attorney Robert Bredesen represents the employer.  We closed the record when we met on August 5, 2004.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  


ISSUE
Whether Workers’ Compensation Officer, Cathy Gaal, abused her discretion in her discovery order following the June 23, 2004 prehearing conference.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to the limited facts necessary to decide this discovery dispute.  The employee began working for the employer in August of 2002.  The employee claims he injured his neck while working for the employer on September 19, 2002.  The employer initially accepted the employee’s injury and paid benefits, but ultimately controverted benefits in December of 2003.  The employee, through counsel, filed a claim for benefits in January, 2004.  

On January 28, 2004, the employee served the employer’s adjuster with a request for production.  The request included a request for production of any investigative or surveillance evidence the employer may have of the employee.  The employer subsequently retained counsel.  The employer’s counsel claims he never received the request, and no record of it exists.  A video-deposition was scheduled for March 31, 2004.  

At a prehearing held on March 10, 2004, discovery matter were discussed.  A representative for the employee agreed to fax a copy of the January 28, 2004 discovery request; however, this was apparently never done.  At the March 31, 2004 deposition, prior to being sworn, the employee and counsel refused to be deposed until after the employer had provided discovery, specifically any investigative or surveillance evidence.   The employee then provided the employer with a copy of its discovery request.  In its March 31, 2004 letter to the employee, the employer stated, in pertinent part:  

Also, in response to your discovery requests, there will be no problem producing the non-privileged and non-public materials.  We will also request the files maintained by the IME physicians.  However, as mentioned to Ms. Patterson, and in a later conversation with Mr. Johnston, we do not acknowledge or otherwise produce surveillance tapes and/or investigative materials prior to a deposition.  This is well in accord with Board decisions.    

In response to a March 31, 2004 letter from the employee’s counsel, the employer again objected to the production of any investigative or surveillance evidence.  On May 4, 2004, the employer filed a petition to compel the employee to respond to its March 16, 2004 informal discovery requests, and filed a petition to compel the employee’s attendance at his own deposition.   On May 13, 2004, the employee filed a request for a protective order against attending a deposition until the employer has complied with its discovery request, specifically in regards to investigative and surveillance evidence.  

At a prehearing held on June 23, 2004, the parties discussed the discovery impasse, and stipulated to an SIME.  In her prehearing conference summary, Workers’ Compensation Officer Gaal made the following discovery order:  

After review of the Laird decision (which was affirmed by the Superior Court on 4-9-02), and the five AWCB decisions referenced in Bredesen’s 4-2-04 letter to Kalamarides & Lambert, and review of the facts in this case, I have determined that the employer should provide the discovery requested (“Copies of any and all surveillance tapes and or investigative reports generated during this claim”), prior to the employee’s deposition.  Therefore, I am also declining to order sanctions for EE’s refusal to participate in the deposition.  

I believe that the ER was obligated to provide the requested discovery within 30 days of the January 28, 2004 request, or  file an objection to the request and request a protective order.  I agree with the Laird decision that the ER wanted to take the EE’s deposition prior to producing the surveillance materials, it should have taken place within 30 days of the discovery request.  I am ordering production of the surveillance tapes and investigative reports (except for documents covered by the attorney-client privilege) within 10 days of the date of service of this PH summary.  I am also ordering EE to attend a deposition scheduled by the employer as soon as possible after the surveillance tapes and investigative reports are served.

Both sides have produced the requested discovery with the exception of the employer’s investigative or surveillance evidence (if any), and the employee’s deposition has not been taken.  The employer argues the Designee abused her discretion in her discovery order, while the employee disagrees.  Both cite prior Board decisions supporting their arguments.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The employer relies on several cases that it argues support its contention:  Jalbert v. the Odom Corp., AWCB Decision No. 97-0193 (September 17, 1997);  Young v. Tip Top Chevrolet, AWCB Decision No. 95-0072 (March 14, 1995);  Dixon v. Olympic Constructors, AWCB Decision No. 93-0106 (April 30, 1993); and Sulkosky v. Morrison-Knudsen, AWCB Decision No. 91-0098 (April 11, 1991) and AWCB Decision No. 91-0327 (December 12, 1991).  (The Jalbert line of cases).   In this line of cases, the Board consistently held that an employee may not refuse to be deposed pending receipt of any surveillance the employer may have.;    In addition, the Board has held that surveillance need only be produced if prior to the hearing, and only it will rely on the evidence..    (Sulkosky).  

The employer argues we should follow the Jalbert line of cases and order the employee to attend his deposition prior to release of any video it may have of him.  The employer argues that to rule otherwise would encourage an employee to testify fraudulently.  If the employee is telling the truth, he should not be worried about the contents of any investigation or surveillance.  The employer argues the Designee abused her discretion.  The employer also argues we should sanction the employee for walking out of his deposition at the last minute.  The employer argues that the Designee did not have the authority to rule on its request for sanctions.  

The employee relies on Laird v. Fred Meyer, AWCB Decision No. 01-0199 (October 11, 2001).  In Laird, the Board ruled and held as follows:  

A. STANDARD OF REVIEW
Under AS 23.30.108(c), we must uphold a Board designee’s discovery decision absent “an abuse of discretion.”  The Alaska Supreme Court has stated that abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v Collier, 367 P.2d 884 (Alaska 1962).

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

AS 44.62.570.

On appeal to the courts, our decision reviewing the designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review.

Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).


B.
DISCOVERY DETERMINATION

AS 23.30.108(c) provides that:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board designee’s determination is an abuse of discretion.

Information is discoverable under the Workers’ Compensation Act if it is “relative” to the employee’s injury or claim.  “We have reached the conclusion that ‘relative to the employee’s injury’ need only have some relationship or connection to the injury.”  Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94-0091 at 3 (April 15, 1994).  In the instant matter, the employer does not dispute the relevance of the surveillance videotapes, logs or reports of its investigator. (Employer’s 9/17/01 Hearing Brief at 3).  Accordingly, the Board finds that this information is relative to the employee’s claim.

The employer contends that the prehearing officer abused his discretion by requiring the employer to “immediately release surveillance videotapes and logs or reports of the investigator.”  It is undisputed that the employer received the employee’s discovery request for the above information on June 5, 2001.  The employer did not respond to this request until August 10, 2001, at which time it voiced its first objection to releasing this information pending its receipt of discovery from the employee.  The Langdon Court has noted the broad, liberal discovery provisions that exist in Alaska:

The broad policy of all of our rules permitting discovery is to eliminate surprise at the trial and to make it convenient for the parties to find and preserve all available evidence concerning the facts in issue, thereby encouraging the settlement or expeditious trial of litigation.... Counsel have been retained by their clients to bring about an early favorable end to the litigation. They do not acquire property rights in the contents of the written statements they obtain. Experience has proved that the ends of justice are more likely to be served by liberal rules of discovery requiring full disclosure of all unprivileged relevant matter. No purpose of the rule is to reward diligent counsel in a manner that could result in the suppression of knowledge of relevant facts. 

Langdon, 752 P.2d at 1007 n.13 (citing Miller v. Harpster, 392 P.2d 21, 23-24 (Alaska 1964)).

In the instant matter, the employer did not respond to the employee’s discovery requests for over 60 days, and then objected to the release of the requested items.  It is now over four months since the employee requested information from the employer.  The Board concludes that the prehearing officer did not abuse his discretion in requiring the employer to “immediately release surveillance videotapes and logs or reports of the investigator.”  The prehearing officer included appropriate protections in his order so that confidential communications would not be disclosed.  The Board concludes that the prehearing officer’s order comports with the legislature’s goal of a “simple, speedy remedy” for injured workers.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  Accordingly, the August 27, 2001 decision of the prehearing officer  regarding the release of surveillance videotapes and logs or reports of the investigator is affirmed.
AS 23.30.135 provides in pertinent part, 

In making an investigation or inquiry or conducting a hearing the board is not bound by common law to statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.  

We find no reason to depart from our ruling in Laird.  We find the employer is not prohibited from taking the employee’s deposition prior to the running of the 30 days after the request for production.  The employer could schedule the employee’s deposition on the 15th day, or the 29th day, then produce any requested discovery on the 30th day, and still be in compliance with Laird.  We note that after the Jalbert line of cases was decided, AS 23.30.107 was amended, and AS 23.30.108 was enacted;  thus the statutory landscape has changed.  

In the present case, we find that the employer had conclusive receipt of the employee’s request for discovery, including investigative and surveillance evidence, by March 31, 2004.  We find the employer did not comply with the request within 30 days, or request a protective order within this timeframe.  The employer knew of a request at the March prehearing, but was copied with it until March 31, 2004. 

However, we find that the record supports a finding that the employee served the employer’s adjuster with his discovery request on January 28, 2004.  The letter is dated that day and we would presume that normal office policy would be to deposit letters in the mail. Shortly thereafter, the employer retained counsel.  We assume that at least the employer’s adjuster received the discovery request in January 2004.  No discovery or answer was provided within 30 days.  

Regardless of when the employer received notice of the employee’s discovery request there is no doubt that not all discovery has been produced.  The employee has still not been deposed, and the process has become mired down.  We note that neither side has absolutely “clean hands” as petitions to compel have been filed by both parties.  

Nonetheless, we cannot find any abuse of discretion on the part of the Designee.  We conclude her decision regarding discovery should be upheld.  The employer shall comply with the employee’s discovery request and produce any investigative or surveillance evidence it has, as ordered, within 10 days.  The employee shall be deposed within 30 days of this decision.  


ORDER
Workers’ Compensation Officer Cathy Gaal’s June 23, 2004 order regarding the release of any investigative or surveillance evidence is affirmed.  The employer shall produce this evidence within 10 days of this decision.  

Dated at Anchorage, Alaska on this 3rd day of September, 2004.
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Patricia Vollendorf, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOHN G HASEY employee / respondent; v. DEEP CREEK CUSTOM PACKING, INC., employer; AK NATIONAL INS. CO., insurer / petitioners; Case No. 200217303; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of September, 2004.

                             

 _________________________________

      





                    Carole Quam, Clerk
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